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ADVERTISEMENT. 



The present publication has originated in the 
promise made by the Editor to the purchasers of 
his Treatise on the Laws relating to the Church 
and the Clergy, that he would at a future time 
publish a Supplement to that work, by means of 
which the first editions might retain their use and 
value, notwithstanding subsequent alterations in 
the Law. 

On more mature consideration, however, the 
proposed Supplement was found to be in many 
respects objectionable. It would have been diffi- 
cult to make any systematic arrangement or 
digest of the supplementary matter; it would 
have only temporarily remedied the inconve- 
nience, unless further Supplements had from 
time to time been published ; and it could have 
had no substantive value as a publication in the 
hands of any party who was not a possessor of 
the original work. 

A periodical publication of the new Cases and 
Statutes which affect the Laws relating to the 
Clergy appeared to be free from the above ob- 
jections. As a distinct and substantive publica- 
tion it will contain a series of legal decisions 

upon subjects of interest and importance to the 

a 



11 ADVERTISEMENT. 

Clergy generally, commencing with the summer 
of the year 1847, and will give early information 
of any changes in the Law in consequence of new 
Statutes relating to the same subjects — while, 
as connected with the original treatise, it will 
form a complete compendium of the Laws affect- 
ing the Clergy down to the latest period. With 
the view of rendering its utility in the latter re- 
spect more complete, references are in all cases 
given to those parts of the treatise in which the 
subject of the particular case under consideration 
is to be found. 

Although the publication has not been de- 
signed primarily for the use of lawyers, it has 
been thought desirable to retain the references 
to the principal legal authorities, as these occupy 
but little space and may be useful to those who 
have the means and opportunity of referring to 
them. 

The short introductory statement which is pre- 
fixed to the majority of cases has not hitherto 
been adopted in any of the legal reports, and 
would be unnecessary in a publication of this 
kind which was designed for the use of lawyers. 
In the present instance, however, it is believed 
that it may have the effect of greatly increasing 
the utility of the work. 

It has been thought desirable to keep the Sta- 
tutes as far as possible distinct from the Cases, 
and they are altogether omitted from the present 
Part. Whenever inserted they will be separately 
paged, so that they may be placed together in 
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binding, either at the beginning or end of the 
Volume. 

The Numbers will be published not oftener 
than half-yearly, and in the publication of each 
the Editor will be able to name the time of the 
publication of the following Number. This will 
probably be in the months of March and Sep- 
tember, but no Number will be published at 
those times unless the new Cases and Statutes 
in the interval are sufficiently numerous or im- 
portant to make it advisable. 

It will probably be found convenient to com- 
plete a Volume with four Numbers, but this 
cannot now be determined with certainty. 

Part II., of Vol. I., will be published in Sep- 
tember next. 



CHrRCH AND CLERGY CASES. 



CHURCH RATES— POWER OF MINORITY OF VESTRY 

MEETING TO IMPOSE. 



The mode by which a fund for the repairs of the 
parish church can be raised, where the majority 
of parishioners are parties hostile to the established 
church of England, or from some other cause un- 
willing to contribute to its decent support, has of 
late years become a question of much difficulty 
and importance. That the duty of repairing their 
parish church was by law cast upon the pa- 
rishioners was not doubted, while practically it 
appeared that the parishioners had the power of 
rendering such a duty optional only. The law, 
therefore, was apparently powerless to enforce 
performance of a legal obligation, and there ex- 
isted a wrong without a remedy — an anomaly 
abhorrent to the law of England. In ancient 
times the law had applied a remedy, such as was 
found then, and was expected always to continue, 
amply sufficient to secure the reparation of 
churches; the proceeding by interdict, which 
suspended the performance of ecclesiastical rites 
in the refractory parish, or the proceeding by ex- 
communication against every parishioner. Either 
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of these penalties was too awful in itself, and in 
the suffering of those who incurred it, to fail of 
immediately producing the desired effect ; or, 
more probably, the denunciation was alone equal 
to its purpose, and the mischiefs may never have 
existed in the earliest times. Perhaps, also, the 
force and efficacy of the remedy may account for 
the want of parliamentary provision, which could 
only have rested on the weaker sanctions of tem- 
poral power {a) . 

Formerly, therefore, it was most improbable 
that the question which subsequently became so 
important should have been raised; and when 
parishioners, by formal votes of vestry, first began 
to refuse to repair their church, the ecclesiastical 
courts were involved in great difficulty, the known 
precedents applicable to the case being few, and 
those being in themselves of doubtful authority (A). 

That parishioners, however, could escape at 
their own will from the performance of a legal 
duty, was a position so anomalous, that an opinion 
soon became general that some power must exist 
elsewhere to impose a rate in case of their re- 
fusal, and that such power could be set in motion 
by the Ecclesiastical Court It was suggested 
that this power must be in the churchwardens, 
who could be compelled by the Ecclesiastical 
Court to make the rate. Accordingly, in the 
parish of Braintree, in the year 1837, when the 
parishioners being duly assembled, had by a for- 

(a) Lord Denman in Burder v. Fe/ey, 12 Ad. & £11. 233. 
(6) Archdeacon Hale, Church Rate Precedents. 



CHURCH AND CLERGY CASES. d 

mal vote of the vestry refused to make any church 
rate, the churchwardens of their own authority 
imposed the rate, and took the usual method for 
enforcing it in the spiritual courts. The party 
proceeded against moved for a prohibition, and 
the case was very fully argued and decided in the 
Court of Queen's Bench (a), and that decision 
was fully confirmed in the Exchequer Chamber. 
It was thereby clearly established that the church- 
wardens had no such power as that contended 
for. But in giving that judgment of the Ex- 
chequer Chamber, Tmdal^ C. J., made the follow- 
ing suggestion : " We do not enter into the discus- 
sion whether a rate made by the churchwardens 
at the parish meeting, where the parishioners 
were then met, would have been valid or not, or 
how far such a case may be analogous to that of 
the members of a corporation aggregate, who, 
being assembled together for the purpose of 
choosing an officer of the corporation, the majo- 
rity protest against it, and refuse altogether to 
proceed to any election ; in which case they have 
been held to throw away their votes, and the 
minority, who have performed their duty by 
voting, have been held to represent the whole 
number. It is obvious, indeed, that there is a 
wide and substantial difference between the 
churchwardens alone, or the churchwardens and 
minority together, making a rate at the meeting 
of the parishioners where the refusal takes place, 
and the churchwardens possessing the power of 

(a) Bwder v. Velcy, 12 Ad. & £U. 

b2 
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rating the parish by themselves at any time, how- 
ever distant. It is unnecessary to discuss this 
pointy as the facts of the present case do not 
bring it before us ; it is sufficient to say, while 
we give no opinion upon it, we desire to be 
understood as reserving to ourselves the liberty 
of forming an opinion, whenever the case shall 
occur." 

This suggestion was immediately acted on, and 
gave occasion to the following case. 

Gosling v. Veley and another (a). 
Court of Queen's Bench, 16 Jan. 1846. 8 Feb. 1847. 

Jbtmratars of Case. 

The parish church of B. requiring repair, a monition was issued from 
the Ecclesiastical Court to the parishioners to meet in vestry and make a 
rate for that purpose. At the meeting held in pursuance of the monition, 
the majority of the parishioners refused to make a rate. Whereupon the 
minority with the churchwardens made a rate. The rate so made was 
held valid. 

Case. 
The church of Braintree continued in a great want of 
repair, and at the instance of the Rev. B. Scale, the vicar, 
a decree of the Consistorial and Episcopal Court of Lon- 
don was on June 11th, 1841, issued against the church- 
wardens and the parishioners, citing them to appear and 
show cause why a monition should not issue against the 
churchwardens, to take the necessary steps for putting the 
church in repair, and for providing necessaries for the 

(a) It should be stated that the following decision has been appealed 
from, and the case has been taken into the Exchequer Chamber by writ 
of error. It has been there again fully argued, but no judgment has yet 
beed given, and possibly none may be given for a considerable time. It 
is still possible, therefore, that this decision may be reversed, but this did 
not appear a sufficient reason for omitting to important and interesting a 
case from the present publication. 
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decent celebration of divine service, and to call a vestry 
for a certain day and at a certain specified place and hour, 
for the purpose of making a rate for the necessary repair 
of the church, and for providing necessaries for the decent 
celebration of divine worship, &c., and against the pa- 
rishioners to meet in vestry and then and there to make 
such a rate. This decree was duly executed and returned, 
and an appearance was given thereto on behalf of the de- 
fendants, the churchwardens, but none on behalf of other 
parties ; whereupon the vicar-general and official principal 
decreed a monition to issue to the effect of the said decree, 
which was accordingly issued, duly served and returned. 
The want of repairs continued, and the churchwardens 
having no funds, a meeting of the vestry duly convoked 
was held in obedience to the monition. The vicar was in 
the chair, and the meeting being very numerous was ad- 
journed and held in the parish church. The monition and 
the notice convening the vestry were then read, and the 
churchwardens exhibited to the meeting an estimate of the 
necessary repairs, which were computed to amount to 
713/., and of other necessary and lawful expenses amount- 
ing to 20/. 5s. The necessity of the repairs was not dis- 
puted, nor was any objection made to the estimate. One 
of the churchwardens then proposed a church rate at 2s. 
in the pound, which was duly seconded. The following 
amendment was then proposed and seconded : ** That all 
compulsory payments for the support of religious services 
of any sect or people appear to the majority of this vestry 
to be unsanctioned by any portion of the New Testament 
Scriptures, and altogether opposed to and subversive of the 
pure and spiritual character of the religion of Christ; but 
that for any one religious sect to compel others, which dis- 
approve their forms of worship or system of church govern- 
ment, or which dissent from their religious principles and 
creeds, to nevertheless submit to support and extend them, 
appears to this vestry to be a yet more obvious invasion of 
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religious freedom and violation of the rights of conscience ; 
while it also appears to be a gross injustice to dissenters, 
as citizens, to compel them to pay for the religious services 
of othei-s, in which they have no part, while they build 
their own chapels, support their own ministers, and defray 
the charges of their own worship; that compulsory church 
rates, and more especially such rates upon dissenters, thus 
appearing to be as a tax unjust, and, as an ecclesiastical 
imposition, adverse to religious liberty, and contrary to the 
spirit of Christianity, this vestry feels bound, by the highest 
obligations of social justice and of religious principle, to 
refuse to make a rate, anddoesrefuse accordingly ^ Upon this 
amendment, a show of hands was taken, and it was there- 
upon declared by the chairman to be carried, but no poll 
was demanded, nor was it intimated that the amendment 
was not duly carried. The question was then put, whether 
any other amendment was proposed, or any other propo- 
sition as to the amount of rate, to which no affirmative 
answer was given, nor was any other proposition made for 
discharging the obligation cast upon the parishioners of 
repairing their parish church. Thereupon the churchwar- 
dens and other ratepayers and parishioners then and there 
present made a rate at 25. in the pound, for the purposes 
already mentioned, which was signed by the vicar and 
churchwardens and other of the parishioners present, and 
was in the following words : "We, the churchwardens and 
others the parishioners of the parish of Braintree, in the 
county of Essex, whose names are hereunto subscribed, 
do hereby this 16th day of July, a.d. 1841, at our vestry 
meeting for that purpose duly and legally convened and 
assembled, and in pursuance of and in obedience to a moni- 
tion issuing out of the Consistorial and Episcopal Court 
of London, rate and tax all and every the inhabitants and 
parishioners of the parish of Braintree aforesaid, liable to 
contribute to a church rate for and towards the necessary 
repair of the church of the said parish, and for and towards 



CHURCH AND CLERGY CASES. 7 

providing necessaries for the decent celebration of divine 
services and offices therein^ and for and towards the other 
expenses necessarily and legally incident to the office of 
churchwarden for the current year^ the several sums of 
money hereinafter mentioned, being a rate or assessment 
of 2s. in the pound on the annual value of all rateable 
messuages, lands, tenements and hereditaments occupied 
within the said parish." 

On the 10th of November, 1841, this rate was confirmed 
and allowed by the said vicar-general and official prin- 
cipal. 

Gosling the plaintiff was the occupier of a farm in the 
parish, and in the rate he was assessed at the sum of 
23/. 14^, which sum he had been requested to pay to the 
churchwardens, but which he refused to do; in conse- 
quence of which refusal a libel was propounded against 
him in the Consistorial Court. In that court it was held 
by Dr. Lushington^ after full argument, that the rate made 
under the circumstances above mentioned was made with- 
out any proper authority and was invalid (a). From this 
decision an appeal was prosecuted in the Court of Arches, 
and the judgment of Dr. Lushington was there overruled 
by Sir H. Jenner Fust ; and it was this last decision which 
it was now sought to review by writ of prohibition from 
the Court of Queen's Bench (6). 

All the above facts were set forth with great particularity 
in the declaration in the present case, by which the writ of 
prohibition was prayed. To the declaration there was a 
general demurrer, and the case was, in Hilary term, 1846, 

(a) Veley v. Gosling, 3 Curt. 

(6) This was the position of affkirs at the time of the publication of 
** The Laws of the Church and Clergy/' and a full mention of which will 
be found at pp. 456, 457, of that work. Upon the present occasion it 
has been thought unnecessary to allude further to the various proceedings 
upon this case in its different stages in the ecclesiastical courts, but in 
considering Lord Denman*s judgment it must be borne in mind that 
these were all shown upon the declaration in the present case. 
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argued by Sir F. Thesiger, A. G., for the churchwardens, 
the defendants in prohibition, and by Sir F. Kelly, S. G., 
for the plaintiff. 

In the long argument for the defendants (the church- 
wardens) the following points were principally insisted on : 
that church rates had existed from time immemorial, and 
that the common law obligation on the parishioners to 
repair the church had been clearly established : that it 
was the right of the parishioners to have the parish church 
maintained, and that the majority had no more option 
whether they would obey the law or not in this case than 
in the case of the repair of a highway or bridge ; that 
churchwardens could be compelled to call a meeting for 
the purpose of making a rate, the vestry having to exer- 
cise a judgment as to the extent of the repairs and mode 
of raising the money; that, in principle, there was no 
difference between a refusal to meet and a refusal to make 
a rate when met. The case of members of a corporation 
protesting against an election, or voting for a party not 
legally qualified, and thereby throwing away their votes, 
which is alluded to by Lord Denman in the judgment, 
was particularly discussed ; and it was contended that 
there was no difference in principle between such cases 
and voting for a proposition which could not legally be 
put ; that this was not the case of a minority taxing the 
majority, for that this rate was not a tax — it was a burthen 
already imposed by the law ; and the rate was the proper 
mode of levying it. In favour of these several propositions 
the following cases were cited ; Smith v. Keats, 4 Hagg. 
Con. 278 ; Veley v. Burder, 12 Ad. & Ell. 266 ; R. v. St. 
MargareCs, Westminster, 4 M. & S. 260; 72. v. Parry, 
14 East, 649; Veley v. Gosling, 3 Curt. 321 ; Greenwood 
V. Greaves, 4 Hagg. 77. 

The following are some of the points mainly relied ou 
in the argument for the plaintiff: that the rate was con- 
trary to principle, and to all the cases decided ; that those 
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who seek to charge a person with a payment, must show 
that it is imposed by legal authority, and all the autho- 
rities were against the legality of this rate ; that there was 
no analogy between the levying a tax and the election of 
a corporate officer ; that the majority in this case not only 
protested but voted for the amendment, and that no vote 
was taken on the original motion for a rate ; that the ma- 
jority had a right to reject any particular proposition, and 
did reject this proposition for a rate by voting for an 
amendment; that the argument from necessity, which had 
been much insisted on upon the other side, could not avail. 
In support of these propositions the principal cases cited 
were Mansfield v. Jones, 1 Vent. 367; R, v. Foxcroft, 
2 Burr. 1017 ; R. v. Monday , Cowp. 630 ; R. v. Chapman^ 
6 Mod. 162 ; R.v. Hampden, 3 How. St. Tr. 836. 

This case having been argued in Hilary term, 1846, no 
judgment was given until February 8th, 1847, when Lord 
Denman delivered the following judgment, in which the 
principal arguments on either side are so far adverted to 
and considered as to make it undesirable to set them out 
at any length : — 

We are now to give our judgment in this case, which, 
from its importance and difficulty, and from other cir- 
cumstances, has been delayed longer than we could have 
wished. In so doing it will be unnecessary to go into the 
history of the transactions which have given existence to 
the cause, and the rather as in the course of our observa- 
tions we shall think it right to examine minutely the alle- 
gations on the record, on which alone our decision must 
turn. 

The question in the cause is, whether the rate mentioned 
in the declaration has been well made ; and before we enter 
into the examination of particulars, it may be as well to 
state, that we conceive it to be now clearly settled that a 
church rate can only be made by the churchwardens and 
parishioners in vestry assembled, understanding the former 
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term to iDclade the latter also, if no other parishioners, 
after dae notice, attend, and anderstanding the latter term 
to include occupiers, although not personally resident in the 
parish. When so assembled, the major part will bind the 
minority and the whole parish for the purpose of making the 
rate, and every legal incident thereto. Unless, therefore, the 
present rate can be shown to have been, in a legal sense, 
made by the majority of those assembled in vestry, on the 
occasion mentioned in the declaration, and taking part in 
the proceedings for which they were then assembled, it is 
not a valid rate ; and the burthen of proof is certainly cast 
upon those who affirm its validity. 

Upon the argument of this case, the counsel for the 
defendant did not shrink from meeting his opponent on 
this principle. Majority he truly asserted to mean legal 
majority, and he contended, that although there might be 
numerically more vestrymen present who were in intention 
averse to the rate than those who voted for it, yet that the 
majority of votes legally expressed was in its favour. This 
position he sought to establish by showing that the vestry- 
men who were so adverse had thrown away their votes ; 
and he likened this case to those which have been decided 
in regard to corporate assemblies for corporate elections, 
or the meetings of freeliolders or burgesses in elections to 
the House of Commons. 

It may be convenient, therefore, in the first place, to 
examine into the principle on which this rule, as to corpo- 
rate and other elections, appears to have been established ; 
and then, after stating the facts which these pleadings 
disclose with regard to the proceedings now in question, 
to see whether it is properly applicable to those facts, so 
as to be the groundwork of our decision. 

First, the cases in which the rule has been either stated 
or applied, in regard to corporate elections, are very nu- 
merous. It may be sufficient to refer to four of the most 
important, either for the arguments or the judgments. 
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(Oldknow V. Wainwrightf or i?. v. Foxcroft^ 2 Bun*. 1017 ; 
1 W. BI. 229 ; Rex v. Monday, Cowp. 630 ; Rex v. Haw- 
kins, 10 East, 211 ; and Rex v. Parry and Phillips, 14 
East, 549.) The result of the decisions appears to be this : 
where the majority of electors vote for a disqualified per- 
son, in ignorance of the fact of disqualification, the election 
may be void or voidable, or, in the latter case, may be 
capable of being made good, according to the nature of 
the disqualification. The objection may require ulterior 
proceedings to be taken before some competent tribunal 
in order to be made available, or it may be such as to 
place the elected candidate on the same footing as if he 
had never existed, and the votes for, him were a nullity. 
But in no such case are the electors who vote for him de- 
prived of their votes ; if the fact becomes known, and is 
declared while the election is still incomplete, they may 
instantly proceed to another nomination, and vote for 
another candidate ; if it be disclosed afterwards, the party 
elected may be ousted and the election declared void ; but 
the candidate in the minority will not be deemed ipso facto 
elected. But where an elector, before voting, receives due 
notice that a particular candidate is disqualified, and yet 
will do nothing but tender his vote for him, he must be 
taken voluntarily to abstain from exercising his franchise; 
and, therefore, however strongly he may in fact dissent, 
and in however strong terms he may disclose his dissent, 
he must be taken, in law, to assent to the election of the 
opposing and qualified candidate, for he will not take the 
only course by which it can be resisted, that is, the helping 
to the election of some other person. He is present as an 
elector; his presence counts as such to make up the requi- 
site number of electors, where a certain number is neces- 
sary; but he attends only as an elector to perform the duty 
which is cast on him by the franchise he enjoys as elector. 
He can speak only in a particular language; he can do 
only certain acts; any other language means nothing; 
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any other act is merely null. His duty is to assist in 
making an election ; if he dissents from the choice of A., 
who is qualified, he must say so by voting for some other, 
also qualified; he has no right to employ his franchise 
merely in preventing an election, and so defeating the 
object for which he is empowered and bound to attend; 
and this is a wise and just rule in the law. It is necessary 
that an election should be duly made, and at the lawful 
time; the electoral meeting is held for that purpose only ; 
and, but for this rule, the interest of the public and the 
purpose of the meeting might both be defeated by the per- 
verseness or corruption of electors, who may seek some 
unfair advantage by postponement. If, then, the elector 
will not oppose the election of A. in the only legal way, 
he throws away his vote by directing it where it has no 
legal force, and in so doing he voluntarily leaves unop* 
posed, that is, assents to the voices of the other electors. 
Where the disqualification depends upon a fact which may 
be unknown to the elector, he is entitled to notice, for 
without that the inference of assent could not be fairly 
drawn, nor would the consequence as to the vote be just; 
but if the disqualification be of a sort whereof notice is to 
be presumed, none need expressly be given. No one can 
doubt that, if an elector would nominate and vote only for 
a woman to fill the office of mayor, or burgess in parlia- 
ment, his vote would be thrown away ; there the fact would 
be notorious, and every man would be presumed to know 
the law upon that fact. 

It follows, from these observations, that the true ground 
of the decisions is that stated by Lord Mansfield in the 
case first cited {Oldknow v. Waintoright, or R. v. FoX" 
croft, 2 Burr. 1021) : " Whenever electors are present and 
do not vote at all, they virtually acquiesce in the election 
made by those who do." In that case the numerical ma- 
jority contented themselves with protesting against the 
election of him for whom the minority voted. In the case 
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of Taylor v. The Mayor, §jc, of Bath, (3 Luders, 324(a),) 
the counsel, in argument, took the distinction between not 
not voting at all and voting for a disqualified candidate ; 
they admitted that silence might well be held to give con- 
sent, but that voting for the other candidate was an express 
negative; it was the only way, they said, of voting against 
one to vote for the other; but the court overruled the dis- 
tinction ; to vote for a person not qualified, they said, was 
the same thing as not to vote at all, which, it was admitted, 
would have been a constructive assent. 

It will not escape observation that, in all these cases, 
the law required the concurrence of a majority of the 
electors present to make the election good. In none of 
them could it be stated, as a tenable proposition, that the 
minority could bind the majority, or make a good election 
against their votes ; in all of them, too, the numerical ma- 
jority were de facto opposed to the election made, yet this 
fact was never considered as rendering the election in law 
other than by an actual majority. 

Whether the rule we have now been examining would 
apply to the proceedings of a vestry assembled to make a 
church rate, was a question first suggested by the Court 
of Error, in the case of Veley v. JBurder{b), and originated 
with the court. In point of authority it can be put no 
higher than as a suggeotion, a point stated as fit for in- 
quiry ; at the same time some weight must be necessarily 
attached, we think, even to such a suggestion, of so high 
a court, made in so elaborate a judgment upon a matter 
so important, especially as it was obvious that the sug- 
gestion must lead to a very expensive experiment, as it has 
done in the present case. Thus far important, and no 

(a) Cited in Oldknow v. Wainwright, or A. v. Foxcroft, (2 Burr. 1021,) 
Aud related in Dyson's pamphlet, ** Cases of the Middlesex Election con- 
sidered," which is reprinted in the third volume of Debrett's Collection of 
Tracts. 

(6) 12 Ad. & £11. 308; 5 Jur. 1015. 
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farther, do we consider the passage alluded to ia the 
judgment to ba?e been. Undoubtedly some weight must 
be allowed to the observation, that, although there have 
been periods when a great difficulty existed in procuring 
the making of church rates, this principle, though easy of 
application, never appears to have been resorted to or 
thought of. But, in the first place, the rule itself, as ap- 
plicable to electors of any kind, does not appear to have 
received any judicial sanction until long after the tempo- 
rary difficulty as to church rates had died away. Secondly, 
the peculiar mode of proceeding, which may be considered 
equivalent to the throwing away of votes, does not appear 
to have been ever doubted before the present occasion. 
Besides, those who are familiar with the manner in which 
our common law has been built up and declared by ju- 
dicial resolutions, will be aware that the mere lateness of 
time at which a principle has become established is not a 
strong argument against its soundness, if nothing has been 
previously decided inconsistent with it, and if it be itself 
consistent with legal analogies. These, however, are on 
both sides but in the nature of makeweights, which will 
not in themselves dispose of the question, the cardinal 
point of which appears to us to be this : " whether , under 
the circumstances stated in the declaration^ it was conclu- 
sively the duty of the parishioners assembled on that occa- 
sion in the vestry to make the rate proposed to them T It 
is necessary, therefore, before we proceed in the inquiry, 
to see exactly what are the facts alleged. 

[His lordship here recapitulated in their order the several 
circumstances set forth in the declaration, as they have 
been already above stated, also reading the words of the 
amendment, and continued] — This amendment, upon a 
show of hands, was declared to be carried, and no poll 
was demanded. The libel proceeds to state, that immedi- 
ately after, and while the parishioners continued in vestry 
assembled, the question was put, whether any other amend- 
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ment was proposed, or any other proposition as to the 
amount of rate was made. No aflSrmative answer was 
returned, nor was any other motion or proposition made 
towards discharging the obligation of repairing the parish 
church. That thereupon the churchwardens and others 
of the parishioners then and there present did, in obedi- 
ence to the monition, and in discharge of that obligation, 
and at the said meeting, and while the parishioners con- 
tinued so assembled in vestry, rate and tax the parishioners 
for the necessary repairs of the church, and for providing 
necessaries for the decent celebration of divine service and 
offices therein, the several sums of money mentioned in 
the said rate, being a rate or assessment of 28. in the 
pound ; and that accordingly a rate of 28. in the pound 
was then and there produced, made and signed by the 
vicar and churchwardens and others of the parishioners 
then and there present, one of the opponents, on behalf of 
himself and others, protesting against this proceeding. 

This closes the statement of the libel as to the circum- 
stances under which, and the manner in which, the rate in 
question was made, and is all that is material to the ques- 
tion now before us. 

We are now to determine how far the principle, deduced 
from the cases examined in the former part of our judg- 
ment, is properly applicable to the facts contained in this 
statement. 

And, first, it is essential to determine what is their sub- 
stance and real import. On this two general remarks at 
once occur. The first, that this was not a vestry called in 
the ordinary way, on the mere motion of the parishioners, 
or any part of them, or of the churchwardens, but in obe- 
dience to a monition from the court of competent jurisdic- 
tion in such matters, the monition specifying the time, 
place and purpose of the meeting. We should have been 
glad if the judgments in the ecclesiastical courts had 
thrown any light upon the importance of this circumstance, 
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but they do not The learned judge of the Consistorial 
Court, who held the rate illegal, according to Mr. John- 
son's Report, pp. 61, 52, 3 Curt. 284, 285, notices it 
shortly in his most able judgment, expressing a doubt 
whether it was regular to fix the day and hour for holding 
the vestry in the monition, and treats the monition as if it 
were only to the churchwardens to call a vestry for the 
purpose of making a rate; whereas it goes further, and 
directs the parishioners not merely to consider whether a 
rate shall be made, but '' then and there to make a rate far 
and towards the purposes aforesaid ;'^ and sums up by say- 
ing, *^ The rate was made in pursuance of the directions 
of this court, and till the contrary shall be decided, I must 
consider that direction as legal, and made on competent 
authority (a)." If the direction were legal, and made on 
competent authority, and the rate was made in pursuance 
of that direction, it would seem difficult to deny its va- 
lidity, and in this there would be much reason and no 
injustice. There can be no doubt that the Ecclesiastical 
Court has a general jurisdiction in the subject-matter ; the 
regularity of the decree and the monition have not been 
questioned, and the latter issues against parties making 
default. It is clear, however, that the learned judge did 
not intend to be understood as his words, if correctly re- 
ported, might seem to import ; nor do we mean to rely 
upon this fact as establishing the legality of the rate, for 
this obvious reason, among others, that unless the rate 
can be tinily said to have been made by the vestry, that is, 
the legal majority of votes, it was not made according to 
the direction of the monition ; and so this point will re- 
solve itself into the more general one. But although the 
fact does not in itself establish the validity of the rate, it 

(a) ** The rate, howsoever otherwise made, is made in pursuance of 
the directions of this court, and such directions, until the contrary shall 
be decided, I must consider as legal: indeed there is an abundance of 
precedent to support this course of proceeding."— (3 Curt. 285.) 
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is not without its importance as a circumstance to deter- 
mine the character of the conduct pursued by the majority, 
and the true import of the amendment which they carried, 
upon a motion for imposing the rate. 

We pass to the second and more general point — the 
character of the proceedings of the vestry. It appears, 
then, that the meeting being duly constituted, no one dis- 
puted the necessity for repairs, — no one objected to the 
amount of the estimate, and, when a rate of 28, in the 
pound was proposed, no one questioned the propriety of 
that as to the amount. Further, no one proposed that 
the parishioners should, in any other mode, as by labour 
or by contribution of material, if such a mode could have 
been adopted, put the church in repair. The only objec- 
tion was to the law which cast upon them the burthen of 
repair ; and this ended in a protest against all compulsory 
church rates, and a refusal to make any rate. This objec- 
tion, improperly called an amendment upon the first pro- 
position, the chairman, perhaps unwisely, took the sense 
of the meeting on : and it prevailed upon a show of hands ; 
no poll was demanded, but the chairman gave full oppor- 
tunity for the proposal of any other and more legal amend- 
ment ; and none being proposed, the parties in favour of 
the original proposition reverted to it, and made and signed 
a rate of 2s. in the pound accordingly; the majority offer- 
ing no further opposition, for the protest cannot properly 
be so called, being unaccompanied with any proposal, and 
nothing more than a perseverence in abstaining from all 
share in the business of the day. 

Now it is perfectly clear that the course pursued by the 
majority was one contrary to the law, and beyond the only 
purposes for which they were assembled ; contrary to their 
duty, and beyond their competency as vestrymen — a course 
perfectly irrelevant to the proposition submitted to them, 
as much as if they had protested against the existence of 
the ecclesiastical courts, or government by queen, lords 

c 
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or bad toted tbe established cbvrch to be m 



The law bas cast oq tbe pambiooen tbe dntr <d repair- 
ing tbe cbnrcb ; oo this point it leares tbem no optioo ; 
oo tbe pambaooers in Testrj assembled it casts tbe dntj 
and coofefs tbe privilege of detennioing wbetber any and 
wbat repairs are needed, — wbetber tbe estimate be proper, 
wbat amoant will be necessary, and wbat will be tbe jwst 
proportions in wbkrb tbe commoo bortben sball be borne 
by tbe indiridoals. Tbese and tbese only were tbe par- 
poses for wbicb tbey were assembled ; and in tbts assembly 
tbey were not acting merely as indiridoals, bot represent- 
ing tbe wbole parisb, and were capable of binding tbe 
wbole parisb in all tbat regarded tbe lawfnl purposes of 
tbe meeting. Accordingly tbey agree tbat tbe repairs are 
needed, the estimates correct, tbe proposed rate reasooaUe 
in amoant, bat tbe majority stop tbere« They will neither 
vote that rate nor any other; they will only protest against 
compalsory charch rates, and refuse to agree in making 
any rate, inclading therein necessarily that which bad 
been proposed. The original motion thai remained with- 
out any amendment to displace it. Fall opportunity was 
given to move any other, consistent with the purpose of 
the meeting; and none beiog moved, it was clearly un- 
necessary again to propose the original motion ; but they 
who were willing to perform the duty for which they were 
assembled voted upon it ; and, in pursuance of their vote, 
claim to have made the rate which is now in question. 

Before we proceed to examine the legal effect of this, it 
may be well to observe, although it can hardly escape no- 
tice, that this examination steers quite clear of the main 
question which has been so much discussed upon former 
occasions, tbe mode, namely, of compelling a vestry to 
make a rate, or of punishiug parishioners who refuse to 
make one when necessary ; for it is contended, that the 
vestry has made a good rate, that the parishioners have in 
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this respect done their duty. The plaintiff denies this. 
The decision will not be directly affected by the previous 
judgment of this court or the Court of Exchequer Chamber. 

Let us now examine whether the position of the defend- 
ants can be maintained, that a good rate has been made, 
or, in other words, whether they are right in supposing 
that the same rule is to be applied to the proceedings of a 
▼estry assembled for the purpose for which this was assem- 
bled, which has been established in the cases above referred 
to. This will depend on whether, under the circumstances, 
it was conclusively the single duty of the vestry to make 
the rate proposed. If it were, it will not be difficult to 
arrive at the conclusion, that any number of those who 
were present, and unwilling to perform it, cannot prevent 
the others who were willing, by saying or doing anything 
which is merely beside the purpose of the meeting. 

It is alleged by the plaintiff, that in the corporation cases 
relied on, the corporators assembled were bound to make 
an election; that was the purpose of the meeting— the 
duty of those assembled ; they had no right to consider 
whether an election should be made, they could only de- 
cide between eligible candidates : but that the vestry had 
a right, and a duty was cast on them to deliberate, first, 
whether the repairs were necessary, and to what extent ; 
secondly, assuming a necessity and an agreement as to 
extent, whether they would do them at all, and if at all, 
whether they would do them by imposing a money rate 
or in any other way. Upon the first point both parties 
are agreed, and in fact the vestry have deliberated and 
unanimously agreed both that repairs were necessary and 
to the extent alleged by the churchwardens. To the 
second, the defendants answer, that the vestry had no 
power to refuse the doing the repairs ; and to the last, that 
even if any other mode of repairing might have been 
adopted so as to be compulsory on the parish, yet as none 
other was proposed, and the rate which had been proposed 

c2 
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was at least a lawful mode, in this state of things it be- 
came at all events the duty of the vestrymen to make that 
rate. " Conceding/' say they, " that by law another kind 
of rate might have been proposed and carried, yet as this 
was not done, and the repairs cannot be left undone, you 
were bound to do them in the mode proposed, which was 
in itself legal. 

If, indeed, the vestry, under the circumstances (and it 
can scarcely be too often repeated that we are reasoning 
only upon the circumstances appearing on this record), 
were at liberty to discuss not only whether they would or 
would not make the rate proposed, but whether they would 
do the repairs at all, or, if they agreed to do them, whe- 
ther they would do them in any other way,~it must be 
conceded that the analogy fails between this case and the 
cases above mentioned, and that there is nothing in the 
conduct of the majority from which their acquiescence in 
the acts of the minority can be inferred. 

The first of these points, however, cannot in this court 
be considered an arguable question. We have expressed 
our deliberate opinion upon it, and the language of the 
Court of Exchequer Chamber in Veley v. Burder is deci- 
sive. '' The repair of the fabric of the church is a duty 
which the parishioners are compellable to perform, not a 
mere voluntary act which they may perform or decline at 
their own discretion. The law is imperative upon them 
absolutely that they do repair the church — not binding on 
them in a qualified or limited manner only, that they may 
repair or not, as they think fit ; and where it so happens 
that the fabric of the church stands in need of repair, the 
only question upon which the parishioners, when convened 
together to make a rate, can by law deliberate and deter- 
mine is, not whether they will repair the church or not (for 
upon that point they are concluded by the law), but how 
and in what manner the common law obligation so binding 
them may be best and most effectually, and at the same 
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time most conveniently and fairly between themselves, 
performed and carried into effect." 

This, therefore, brings us to the second point for which 
the defendants contend, and which, it will be observed, is 
left undecided in the passage we have just quoted. That 
the mode of providing for the repairs by a rate is very an- 
cient, and in itself just and reasonable and perfectly valid 
in law, is shown in the same judgment ; it was unnecessary 
to say more. Neither in the present case is it necessary to 
decide, that, under all circumstances, for the accomplish- 
ing every object for which a church rate is commonly 
made, the parishioners are bound to have recourse to that 
mode and that alone. The legal condition of the vestry 
in this respect is said to be that of a body competent to 
make a bye-law, a deliberative body for that purpose. 
The burthen of repair and of providing all things neces- 
sary for the decent celebration of divine service being cast 
on the parishioners, the vestry are at least bound to set in 
order and provide some means by which those ends may be 
accomplished. Every church rate, it has been said, made 
in the exercise of the power conferred on the vestry, is in 
fact a bye law made for the occasion; and it may be con- 
ceded, without prejudice to the defendants, that there may 
be cases supposed (very rare perhaps) in which the bye- 
law might be made in some other way than in the imposi- 
tion of a church rate. 

It is, indeed, at first sight, somewhat difficult to under- 
stand the theory of a bye- law, as applicable to the decision 
of a vestry upon the mode of repairing the parish church 
in each individual instance of repair needed. A bye-law, 
though made by and applicable to a particular body, is 
still a law, and differs in its nature from a provision made 
on or limited to particular occasions. It is a rule made 
prospectively, and to be applied whenever the circum- 
stances arise for which it is intended to provide. In this 
sense it is certainly inapplicable to the {:esolution of a 
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vestry in any particular instance making a charch rate, or 
ordering any other mode of meeting a particular demand 
in respect of the church or the services therein. In several 
books^ however, the term *' bye-law" or " ordinance" will 
be found to be used in a more general way with reference 
to church rates, and it was adopted in the judgment pro- 
nounced by the Exchequer Chamber in Veley v. Burder. 
Thus, Lord Coke, in commenting on Littleton, s. 165 
(1 Inst. 110 b), says, '' An upland town (that is, one neither 
city nor borough,) may allege a custom to have a way to 
their church, or to make bye-laws for the reparations of 
the church, the well ordering of the commons, and such 
like things." The marginal references are to the Year 
Books, but the oflen cited case in 44 Edw. III. p. 19, is the 
only one which we have been able to find bearing on the 
point, and in that the custom in question or the bye-law 
was not for the making a rate, but for the appointment of 
collectors and distraining the goods of those who, after a 
rate made at any time, should not pay the sum assessed ; 
and upon the validity of such a custom or bye-law no 
decision was come to. So, in The Chamberlain of Lon- 
don's case (5 Co. 62 b, 63 a), it is said, that the *' inhabit- 
ants of a town, without any custom, may make ordinances 
or bye-laws for the reparation of the church or a highway, 
or of any such thing which is for the general good of the 
public ; and in such case the greater part shall bind the 
whole without any custom." This is only in the argument 
of counsel, and for it the 44 Edw. III., p. 19, is cited. In 
the margin, Jeffrey's case (5 Co. 66 b) is referred to, which 
only determined that the occupier of land, although not 
resident within the parish, was rateable to the repairs of 
the church ; and in Norris v. Staps (Hob. 210, 212), and 
Rogers v. Davenant (1 Mod. 194), the same expressions 
are used. But in all these places it will be seen that the 
matter under consideration, or for which the case of pa- 
rishioners and church repairs was referred to by way of 
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analogy, was the power of the vestry, by its resolution for 
the making of a rate for repairs, to bind the parish, the 
parishioners being, for this purpose, ** as it were" (to use 
Lord Hobart's expression), " incorporate." It does not 
appear that any such deliberative discretion as to the mode 
of repairing, as that now insisted on, was at all present to 
the minds of the judges or counsel who used the expres- 
sion ; it is evident, on the contrary, that the mode of re- 
pairing present to their minds was always that by money 
rate, and that when they speak of custom, bye-law or 
ordinance, they are speaking somewhat inaccurately either 
of the authority by which it is imposed, or of some special 
circumstances as to the manner of collecting or enforcing 
the payment. 

These observations might lead to an inquiry of some 
length and interest, in which distinctions might be found 
to arise upon the several objects for which church rates 
are required, and the several foundations of the common, 
statute or ecclesiastical law on which the liability of the 
parishioners rests ; but we purposely abstain from entering 
upon it, because we agree with the defendants in the answer 
which they give, founded on the special proceedings at this 
vestry. This was a case in which the parishioners were 
required to provide a fund both for repairs and the decent 
celebration of divine service in the church ; a money rate 
was the only mode of providing for the latter ; it was a 
lawful and reasonable mode of providing for the former ; 
it was proposed and its amount unquestioned. If, then, 
any other mode could have been suggested, it lay upon 
those to propose it who objected to that which was in due 
form proposed: that which was at least reasonable and 
lawful in itself, which was at least one way in which the 
duty of the vestry might be performed, could be displaced 
not merely by protesting against it, but only by the sub- 
stitution of some other mode equally legal and effectual. 
But this was not attempted. 
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The result of the whole is this : the Tcstrj was bwfblly 
assembled to coosider of the repairs of the church, and the 
proiidiog things necessary for the doe and decent celebra- 
tion of difine serrice therein : the members present agreed 
that repairs were required, and that there was a want of 
soch necessaries ; they agreed that the estimates submitted 
by the churchwardens were reasonable — the amount pro- 
posed proper ; whereupon it became the duty of the restry 
to make provision of some sort. A rate was duly pro- 
posed — no amendment was moved — no modification sug- 
gested — no other rate put forward ; but the majority in 
the strongest terms protested against it, and against all 
compulsory rates. The minority disregarded this protest, 
and made the rate first proposed. This seems to us a case 
in which the rule as to corporate and other elections b 
properly applicable : the principle on which it is founded 
directly governs it. Under the circumstances, there re- 
mained only a certain thing to be done by the meeting : 
the parishioners were assembled under competent autho- 
rity for the doing it ; they came clothed with a limited 
character — charged by the law with a certain duty ; what- 
ever any of them, however numerous in proportion to the 
remainder, said or did foreign from the purpose, or going 
beyond the character, or in contravention of the duty, 
reckons for nothing ; it is not to be counted against the 
acts of those who seek to discharge their duty — ^it is the 
speech or act of the individuals, not of the vestrymen. 
As is said in one of the cases, it is the same as if they had 
been silent; and being present, but silent, exactly as if 
they had been absent : they must be taken to assent to 
what the other vestrymen agree to, as such, in the carrying 
out of the purpose of the meeting. Nor needed there any 
notice to be given which was not given ; no fact was un- 
known to the majority, the knowledge of which might have 
altered their votes. The law under which they were as- 
sembled, which determined their duty and the purpose of 
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their meeting, they must be presumed to have known; 
and it is satisfactory to feel sure that they did know it. 
The recency and the great notoriety of the judgment in 
Veley v. Burdery and the very language of their protest, 
put all this beyond a doubt. 

Neither can it be said that this is to apply a rule of law^ 
limited to one subject matter, to another and distinct class 
of cases ; for it is not so properly to be considered as a 
rule of corporation, as it is one for the ordering of all 
meetings assembled to deliberate and vote on the per- 
formance of a definite duty. Wherever the proceedings at 
such meetings have come in question before the courts of 
common law, and there have been many such — vestry 
meetings, meetings of turnpike trustees, parish meetings 
for the election of parochial officers — the same general 
rules have have been applied as grounds for deciding on 
their validity. The chairman or president has always been 
considered as charged to exclude irrelevant motions, and 
to admit voting only on such as are within the purpose 
and competency of the meeting. 

The principle, indeed, may be best illustrated by the 
analogy drawn from electoral meetings, but it is in truth 
of a very general nature, and inseparable from the pro- 
ceedings of any assembly convened for doing some act 
necessary to be done at that meeting. The majority must 
do it, otherwise, however necessary, it will be left undone. 
But what majority ? The majority of those who choose to 
take a part in the proceedings of the assembly. At almost 
every meeting of commissioners for executing public works, 
and imposing rates for the purpose, it is probable that the 
resolution is formed by a small number of those who 
attend, on whom the larger number are content to rely. 
If it were found, as a fact, that five had passed the resolu- 
tion, in a room containing twenty, of whose proceedings 
the other fifteen were ignorant, this would be the un- 
doubted act of the whole meeting, if the proceedings had 
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been conducted regularly and no fraud were practised to 
occasion the ignorance of the fifteen. But suppose the 
twenty were convened to do an act which the law required 
. them to do at that time, and the only open question was 
as to the mode of doing it ; a mode lawful in itself is 
regularly submitted, whereupon fifteen declare that though 
the law has imposed the duty on them, they entertain so 
strong an objection, on grounds of conscience, to the law, 
that they refuse entirely to concur in obeying it. What 
must be the consequence ? Must the law be set at nought 
and its requirements be disregarded, or must not those who 
stand aloof be considered as refusing to assist in the execu- 
tion of their duty, and leaving it to be done by the minority, 
which is desirous of doing what is right. 

The learned judge, so often referred to, puts the case of 
" a mandamus to do an act ordinarily and legally done by 
certain persons, as to put a corporate seal to an instru- 
ment'* {Veley v. Gosling ^ Johnson's Rep. 61 ; 3 Curt. 300). 
The case supposed of course excludes the notion that the 
seal is in the custody of a particular officer, and that by 
the charter he only can affix it, and that he refuses to do 
so ; that would be a case of disobedience to be punished, 
but the act would de facto remain unperformed. But, if 
the act were properly to be done by the majority, and 
the greater number of those present refused to concur, 
but the lesser number did in fact affix the seal, we should 
feel no difficulty in saying that the seal was well affixed, 
that the corporation had obeyed the writ, though the con- 
tumacious individuals might have laid themselves open to 
proceedings for contempt. 

In the case now before us, it was the duty of the chair- 
man to have refused to take the sense of the vestry on that 
which was called an amendment, but his allowing the 
question to be put cannot enlarge the powers of the vestry, 
nor prevent the opposing party from voting on such mat- 
ters, duly proposed, as were within the purpose for which 
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they were assembled. If the punishment of interdict for 
refusing to make a rate were now available^ might not a 
minority prevent the infliction of so heavy a sentence by 
acting as they have done here, or could they be stopped 
because the chairman had suffered a vote to be taken on 
an insensible and irrelevant motion ? 

It has been observed by high authority, that *' this rate 
was not proposed to the vestry, nor put by the chair-^ 
man to the vestry ; there was no voting of any kind 
thereon" (see Veley v. Goslingy 3 Curt. 298). We are 
dealing now only with the record, and that states that 
after the show of hands taken on the supposed amend- 
ment, *' the question was put," which must mean regularly 
put by the proper authority, " whether any other amend- 
ment was proposed." No amendment was upon that moved, 
nor was the original motion formally again moved. In 
strictness of form this ought to have been done, but if the 
first amendment was in effect a withdrawal of the majority 
from the meeting, as we clearly think it was, the repetition 
of the terms of the original motion would have been merely 
useless. To those who had deliberately declared the 
moment before that they would make no rate whatever, 
the question whether they would make a rate of 2«. in the 
pound, could only have exposed the chairman to ridicule ; 
it was already decided in the negative for the reason as- 
signed. 

Upon the whole, we are of opinion that this rate was 
well made, and consequently our judgment must be for 
the defendants. 
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BURIAL— RIGHT OF CLERGYMAN TO FEE. 



Spry i;. Gallop. 
Court of Exchequer. April 2l5/, 1847. 

The decision in this case depended so much on local 
circumstances and a local act of parliament^ that it would 
be undesirable to give a regular report of it. It was an 
action brought by a clergyman in the above-mentioned 
court for the recovery of I5. Qd. for each of the pauper 
burials in the parish against the master of the workhouse, 
who was by an agreement liable to pay the fees for the 
burials, if any such fees were due. And it is here inserted 
only for the purpose of giving the following extracts from 
the judgment of Pollock^ C. B., and which it will be seen 
are of general application and of much importance (a). 

It is clearly established, he says, that a fee for burial is 
not commonly due as of right, but it can only be due by 
immemorial custom in any particular parish, or under the 
provisions of some local act of parliament ; such a custom 
might perhaps be inferred by a jury from modem user 
and regular payment having been made, but the court 
would not draw any such inference upon a special case 
submitted to them. And supposing that an immemorial 
custom to pay a certain fee in any particular parish had 
been established, the proper remedy against a party re- 
fusing to pay it would be in the Ecclesiastical Court. If 
the custom was disputed, then a prohibition would be 
granted, the Ecclesiastical Court not being competent to 
try such a question. But after the custom had been es- 
tablished in the common law courts, a consultation would 
be awarded, and then the Ecclesiastical Court could pro- 
ceed as if the custom had not been denied. 

(a) Laws of Church and Clei^, pp. 689, 691. 
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SUSPENSION, WHEN AND HOW RELAXED. 



Brookes v. Cresswell. 
Court of Arches^ Nov. 2, 1847. 

Sbttmmars of iEau. 

A clei^man having been suspended ab officio el a berieficio for eighteen 
months, and until a certificate of good conduct should have been brought 
in and approved, and having been further condemned in costs, was held 
entitled to have the suspension relaxed at the expiration of the eighteen 
months on bringing in a certificate of good conduct, although he had not 
paid the taxed costs ; but was held not entitled to be dismissed from the 
suit until the costs were paid. Time at which the suspension in such 
cases may be relaxed. Efiect of great delay in recovering such costs upon 
the right of a party to the aid of the court in recovering them. 

Case. 

This case was originally a proceeding against Mr. Cress" 
well, a clergyman, for various offences. The charges made 
had been established, and Mr. Cresswell sentenced to be 
suspended for eighteen months, the suspension not to be 
relaxed until a certificate of good conduct had been brought 
in and approved ; and he was further condemned in costs. 

The period of eighteen months having expired, applica- 
tion was, on the 2nd Nov. 1847, made to the above court 
to have the suspension relaxed, the certificate of good con- 
duct being brought in. 

This application was opposed by Sir J* Dodson, Q. A., 
on behalf of the original promoter of the cause, on the 
ground, that the costs, which amounted to a very large 
sum, had not yet been paid ; and that the large amount of 
the costs was attributable to the conduct of the defendant 
for reasons which were mentioned to the court, and, among 
others, that the defendant had given a notice of appeal 
which he had subsequently abandoned. 

Sir H. Jbmmer Fust [after stating the facts of the 
case]. — However much the court may regi-et the amount 
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of costs ioctirredy it has Dothing to do widi the msons 
or motires which iodQced Mr. Cregtwell doI to appeal; 
and mast consider that he acknowledged and submitted to 
the jnsdoe of his acnteiice The coart is now asked to 
relax the saspeosioo, the term far which it was imposed 
hariog expired. The first qoesdoo is as to the ftoflic i ff ncj 
of the certificate, and I am of opinion that it is sufficient. 
It is properly drawn up and signed by three beneficed 
clergymen, oeighboors of Mr. Creawdl, who there state 
that they have personal knowledge of his conduct and be- 
lieve him fit to be entrusted with the discharge of his 
clerical duties ; and it can be no objection, that these gen- 
tlemen were examined as witnesses for Mr. Cresswell in 
the suit. Then comes the further question, whether Mr. 
Cregswell has complied with the whole of the sentence, he 
not having paid the costs. It appears that a monition 
went out, and that attempts were made to serve it in March, 
1846, but no steps have been taken since. The promoter, 
or person representing bim, has no right to lie by for 
eighteen months, and then come and ask the court to con- 
tinue the suspension because the costs have not been paid 
him. I am of opinion that that part of the sentence has 
been complied with, and that the certificate is sufficient ; 
and upon that ground Mr. CressweU is entitled to have 
the suspension relaxed. This, however, is a very different 
thing from saying that he ought to be relieved from pay- 
ment of the costs. I think the proper course would be to 
move for a monition calling upon Mr. CressweU to show 
cause. 

Dr. Addams for Mr. CressweU then applied, that the 
court should direct the suspension to date from the day 
when the certificate was brought in ; but Sir H. Jenner 
Ftist said, that he could not do that, the suspension must 
date from the day on which the certificate was approved. 
He could not make the relaxation retrospective : it would 
date as from that day. 
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May 26M and June 3rd, 1848. 

The monition alluded to by Sir H. Jenner Fust in the 
above judgment having been served on Mr. Cresswell as 
suggested, an appearance was now given to show cause 
why the costs should not be paid to the administratrix of 
Mr. Brooks the promoter now deceased. 

On behalf of Mr. Cresswell it was alleged, that from 
April 16, 1846, till November 2, 1847, no attempt had 
been made to obtain payment of the costs ; that inasmuch 
as the promoter could not be shown to have been and pro- 
bably was not at the time of his death in a position to 
enforce payment of the costs by issuing execution, such 
costs were not now recoverable by his administratrix, and 
that the original cause had abated by the death of the 
promoter, and ought to be revived. 

Sir H. Jenner Fust. — I think both parties have lost 
their way, and that there has been great delay in this busi- 
ness. The costs were taxed on the 10th of March, and a 
monition for the payment of them was issued in the usual 
course, and was placed in the hands of some person for 
the purpose of being served ; but it seems that, though 
attempts were made to serve it, yet it was never in fact 
served. The promoter died April 11th, and Mrs. Hawkes 
became his administratrix ; no further step was taken until 
Nov. 2nd, when application was made to have the suspen- 
sion relaxed. It is now argued that Mr. Cresswell has 
been prejudiced by the delay, but the question is not 
whether there has been delay or not, but whether the 
administratrix has been guilty of such laches as to prevent 
her receiving those costs. I am not aware that there is 
anything to show that. She is the representative of the 
promoter, who would have been entitled to them. Mr. 
Cresswell has been condemned in the payment of them. I 
should be very unwilling to give him the advantage of being 
out of the way, whether on purpose or by accident, when 
attempts were made to serve the monition, and now ex- 
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empt him from payment. I apprehend the suit has not 
abated ; all that is necessary is that there should be some 
one capable of giving a receipt for the costs. When that 
is given^ Mr. CressweU will be entitled to be dismissed, 
but I shall not dismiss him till he has complied with the 
whole sentence. 



MARRIAGE WITH DECEASED WIFE'S SISTER^ 



The statute 5 & 6 Will. IV. c. 54, after reciting 
that marriages between persons within the pro- 
hibited degrees were voidable only by sentence 
of the Ecclesiastical Court, pronounced during 
the lifetime of both the parties thereto, and that 
it was unreasonable that the state and condition 
of children of marriages between persons within 
the prohibited degrees of affinity should remain 
unsettled during so long a period, and that it was 
fitting that all marriages which might thereafter 
be celebrated between persons within the pro- 
hibited degrees of consanguinity or affinity should 
be ipso facto void, and not merely voidable, 
enacts, that all marriages celebrated before the 
passing of that act (a) between persons within 
the prohibited degrees of affinity shall not there- 
after be annulled for that cause by any sentence 
of the Ecclesiastical Court; provided that this 
is not to extend to affect marriages within the 
prohibited degrees of consanguinity: and it is 
further enacted, that all marriages which shall 

(a) 3l8t August, 1835. 
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thereafter be celebrated between persons within 
the prohibited degrees of consanguinity or affinity 
shall be absolutely null and void to all intents 
and purposes whatsoever (a). 

As this statute mentions prohibited degrees 
without defining what such prohibited degrees 
are, it was sought to reopen the question which 
had been determined by statute hereafter men- 
tioned in the reign of Hen. VIII., and by the 
following canon of 1603 — " No person shall marry 
within the degrees prohibited by the laws of God 
and expressed in a table set forth by authority in 
the year of our Lord 1563; and all marriages so 
made and contracted shall be adjudged incestuous 
and unlawful, and consequently shall be dissolved 
as void from the beginning ; and the parties so 
married shall be by course of law separated, and 
the aforesaid table shall be in every church pub- 
licly set up and fixed at the charge of the parish ;" 
and which statute and canon law had been af- 
firmed by a long course of decisions in the eccle- 
siastical courts, by all which marriage with a 
deceased wife's sister had been prohibited. In 
place of these authorities, it was sought to go 
back for an explanation of prohibited degrees to 
the Levitical law, by which it was contended 
that a marriage with a deceased wife's sister was 
not prohibited. But it was held, that the term 
prohibited degrees, used in the above-mentioned 
statute, referred to prohibited degrees as under- 
stood at the time when the act was passed, and as 

(a) See Laws of the Church and Clergy, p. 640. 

D 
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defined by the statute 32 Hen. YIII. c. 38, and by 
the decisions of the ecclesiastical courts; and 
that a marriage with a deceased wife's sister was 
consequently, since the passing of the above- 
mentioned statute, absolutely null and void. 

Reg. r. Chadwick. 

Court of Queen* s Bench, Nov. 17, 1847. 

Jhmati of €au, 

A pruoner was indicted for bigamy in ooDtracdng a marriage after a 
previous one with a deceased wife's sister, who was stiU liTing : Hdd, 
that by force of the statute 5 & 6 WilL IV. c 54, he waa entitled to his 
aoquittaL 

Caff. 

James Chadwick being indicted at the Liverpool Winter 
Assizes for bigamy, tbe jury returned the following special 
yerdict : — ** That the prisoner, on the 27th of June, 1845, 
married one H. Fisher; and that, after her death, he 
married, on September 14tb, 1845, her sister, A. Fisher; 
and that on March 23rd, 1846, he married £. JBostock, 
the said A.Fisher being then alive; but they did not 
know, and prayed the advice of the court, whether the 
prisoner was or was not guilty of the crime of bigamy.'' 
Upon this a verdict of not guilty was directed to be entered, 
and a writ of error was subsequently brought by the crown. 

Sir F. Kelly for the crown. — A marriage with a deceased 
wife's sister is valid. The term prohibited degrees must 
mean those prohibited by the statute law, i. e. by 32 
Hen. VIII. c. 38, by which it is enacted, ** that all and every 
such marriages as within this Church of England shall be 
contracted between lawful persons (as by this act we declare 
all persons to be lawful that be not prohibited by God's law 
to marry), &c., shall be by authority of this present par- 
liament aforesaid deemed, judged, and taken to be lawAiI, 
good, just and indissoluble, notwithstanding. Sec; and 
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that no reservation or prohibition^ God's law except, shall 
trouble or impeach any marriage without the Levitical 
degrees." Since, therefore, no marriage is to be im- 
peached which is without the Levitical degrees, the duty 
is imposed on this court of referring to the law of God as 
laid down in the Scriptures, in order to interpret the sta- 
tute, and decide what is within the Levitical degrees (the 
Levitical law was here referred to and discussed at con- 
siderable length). The statutes 25 Hen. VIIL c. 22, and 
28 Hen. VIIL c. 7, which declare these marriages to be 
contrary to the law of God, are repealed by 1 Mary, 
sess. 2, c. 1, and by 1 & 2 Phil. & Mary, c 8, nor are 
they revived by 1 Eliz. c. 1 ; there is, therefore, no sta- 
tutable declaration of what the prohibited degrees are, 
and we must go back to Leviticus. The case of Hill v. 
Good {a) J which has been followed in subsequent deci- 
sions, cannot be upheld as good law, since it proceeded 
on the ground that the marriage in question was pro- 
hibited by the 99th canon of 1603; but this being since 
the Reformation, is not included in the statute law (fi) ; 
all those subsequent decisions, therefore, are of no au- 
thority. 

Aspland, for the defendant in error, relied principally 
on the words of the statute 5 & 6 Will. IV. c. 54, and 
contended that the term prohibited degrees had acquired 
a definite meaning long before the passing of that statute, 
and referred to Archbishop Parker's table, and the general 
current of decisions in the Ecclesiastical Court, which were 
all in favour of the defendant, and in accordance with the 
canon. 

The Scotch law expressly prohibits such a marriage as 
contrary to the law of God ; and it would be a strange 
inconsistency if it should be held that there is one law of 

(a) Vaughan, R. 302. 

lb) See MiddUtan v. Crqfti, Laws of Church and Clergy, p. 26. 

d2 
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in fiyrce in ooe part of tiie coantrr and a coaffictio^ 
law of God in tbe other. 

Lofd Dzmf A3r, C, J. — ^This is a writ of errors broogiit 
s^ahkst a jodgment upon a special Terdict, which foond a 
certain marriage with a deceased wife^s sister rotd, whereas 
it is contended that soch njAiriage was binding. The only 
question is, whether that marriage is binding br the law 
of England : this depends upon the statute 5 4c 6 WilL IV. 
c. 54. Looking only to the act itself, we hare to inqoire 
the meaning of the words there used, ^ marriages cele- 
brated between persons within the prohibited degrees of 
consanguinity or affinity." The meaning of these words 
depends upon the meaning of the words in the statute 32 
Hen. VIII. c. 38, which was passed under the following 
circumstances : — In the twenty-fifth year of his reign the 
king intended to contract a marriage with Anne Boleyn, 
and he persuaded his parliament to pass an act concerning 
the king's succession, by which be annulled the marriage 
which be had previously contracted with Queen Katberine 
of Arragon (25 Hen. VIII. c. 22). In the course of that 
act, not with a view to the particular marriage then con- 
templated, but for the sake of preventing mischiefs for the 
future, the parliament wisely introduced a general enact- 
ment of a most beneficial character. It recites, ** that 
many inconveniences have fallen, as well within this realm 
as in others, by reason of marrying within the degrees of 
marriage prohibited by God's laws ;" and then proceeds to 
state what, under that act of parliament, shall be con- 
sidered as marriages prohibited by God's law ; and in the 
enumeration which is there given, a marriage contracted 
with the sister of a former wife is included. That act was 
afterwards repealed by 28 Hen. VIII. c. 7, which statute, 
after declaring the marriage with Anne Boleyn void ab 
initio, contains the same enumeration of prohibited mar- 
riages us had been contained in the former act, and we 
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find that most wholesome and beneficial provision re- 
peated, that marriages within the specified degrees shall 
be considered to be prohibited by God's law, and shall be 
void by the law of England ; and in 32 Hen. VIII. the act 
passed (c. 38) to which we have been particularly referred. 
The former acts were repealed in the first year of Queen 
Mary's reign, in order to declare Queen Mary legitimate. 
And it is important to remark, that if the intention had 
been to deny the declaration as to prohibited degrees in 
those former acts, and to declare that such marriages 
should be thenceforth lawful, very simple words would 
have served that end, and thus the validity of the marriage 
of King Henry with Queen Katherine, and the legitimacy 
of the Princess Mary and her right to the crown, would 
have been established. But so far from this being done, 
though the former act was repealed and the marriage of 
Queen Katherine declared valid, it was so declared upon 
a variety of other grounds. The object, therefore, of 1 
Mary, sess. 2, c. 1 , was to declare the succession to the 
crown, to take care that Mary's title should be good and 
undoubted, and not at all to afiect that general law laying 
down the rule for the marriages of all the king's subjects, 
which it was the intention of the 25 Hen. VIII. c. 22, and 
of the 28 Hen. VIII. c, 7, to establish for the future by 
declaring what marriages were prohibited by the Levitical 
law, and, in my opinion, using that as a synonymous ex- 
pression with " prohibited by the law of God." The 32 
Hen. VIII. c. 38, was in truth a law for carrying on the 
Reformation; it had no particular reference to any one 
marriage ; but after denying the alleged power of the pope 
in a great number of instances, it applies the reformation 
to the annulling of marriages by the pope in respect of 
pre-contracts, denying altogether his right or power to in- 
terfere on account of such pre-contracts : and then reciting 
the great inconveniences and scandal which had arisen 
from such proceedings by the pope in times past, it lays 
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down the following well-considered rule on the subject— 
'' that from and after'' such a day *' every such marriage 
as within this Church of England shall be contracted be- 
tween lawful persons (as by this act we declare all per- 
sons to be lawful that be not prohibited by (rod's law 
to marry) shall be deemed and taken to be lawful^ and 
that no reservation or prohibition, God's law except, shall 
trouble or impeach any marriage without the Levitical de- 
grees." This, then, is an enactment that marriages shall 
be good notwithstanding any pre-contract. The evil to 
be avoided was, that the pope should, by inquiring into 
private circumstances of pre-contracts between parties, set 
aside a marriage publicly had and solemnized, followed 
with offspring, and sanctioned and strengthened by a co- 
habitation, perhaps of twenty years. It was not important 
when that act passed to consider what marriages should 
be declared good, or what was the rule as to prohibited 
marriages, if there was any, existing at that time. In my 
opinion that rule had been distinctly laid down by the two 
former statutes ; and I think that the prohibition declared 
by those acts to be the prohibition of God's law is left 
wholly untouched by this particular act, the title of which 
is, ** For Marriages to stand notwithstanding Pre-con- 
tracts." I found that opinion not only upon the nature 
of those acts of parliament, but also very much upon the 
object with which this act was passed. That object is cer- 
tainty. Is it possible that such certainty can be better ob- 
tained by referring the question of marriage to the opinion 
of judges upon their interpretation of that which is con- 
tained in Holy Writ ? If so, what judges ? Nobody doubts 
but that the only judges upon questions of marriage in 
those times were the judges of the ecclesiastical courts, of 
which so much jealousy was entertained, and which had 
upon many occasions acted oppressively to the community 
*' for their lucre," as is stated in sect.2 of stat. 32 Hen.VIII. 
c. 38. Can we then suppose that the wise and the public 
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spirited men who were consulting the public weal at the 
time when King Henry VIII. was consulting his own selfish 
gratifications, would be likely to have referred it to those 
courts to say in each case what was the law of God ? If 
I am told that as a judge I am to decide this question by 
direct reference to the Holy Scriptures, I ask, What Scrip- 
tures ? If I am to be the judge of the meaning of the Scrip- 
tures, am I bound by any particular translation of them ? 
That is one of the stumbling-blocks at the very threshold 
of such an inquiry, and we have witnessed the efifect of it 
upon the present occasion. Six dififerent interpretations 
have been put upon the text of Scripture in question in 
the Old Testament. If an ingenious mode were sought for 
launching this subject upon a sea of doubt and controversy 
and litigation, it could not be better found than by calling 
upon the spiritual courts in the first place to adjudge what 
in their opinion the law of God ordained, and then referring 
it by prohibition to the common law courts to make inquiry 
and give their opinion upon the same subject. Are we to 
enter into the question of the opinion of the Scribes and 
Pharisees? or into the controversy between the Caraites 
and the Rabbinists ? Are we to ascertain under what cir- 
cumstances the Jewish lawyers and judges dealt with those 
cases, and to constitute ourselves a court of error from their 
judgment ? Or can we tell, as has been repeatedly urged 
upon us, that the practice of the Jews was to hold such 
marriages lawful? If I am to inquire at all, I must in- 
quire who are the most approved interpreters of the Jewish 
law, and I must inquire into the particulars of the council 
of Eliberis, and of other councils which, during the Chris- 
tian era, have been held upon this subject, and have held 
different opinions upon it. The legislature, in this act of 
parliament, has taken upon itself to declare what were the 
prohibitions of the law of God. Whether rightly or not, 
in a theological or a critical point of view, I cannot pretend 
to say. But that declaration is binding upon all courts, 
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and I think that we are to look at it in order to prononnce 
what the rule of law is to which the stat. 5 k 6 Will. IV. 
c. 54, refers. I have entered thus fullj into the meaning 
of the statutes and on the necessity of looking to them for 
the proper interpretation, because I would not wish it to 
be supposed that our opinion is fettered by the authority 
of decisions come to subsequently or by the general per- 
suasion of mankind. But in the authority to be found on 
this subject there is such a fullness and uniformity of de- 
cision, as in my judgment to remove all doubt from this 
case ; and it would be improper to pass over the consider- 
ation of authority, although I have thus far kept it distinct. 
The first authority to which I shall now refer is the canon 
of 1603 ; not that I attribute any more legal force to these 
canons than Lord Hardwiche and Lord Holt and other 
great judges have done, but they are very important, as 
showing the state of opinion upon the subject, and which 
ruled the courts which had to decide upon that matter. 
They may have gone out of their way, and even proceeded 
beyond the Levitical degrees; but they show what, in point 
of fact, was the prevailing law upon this subject. The 
canon of 1603 is in these terms : — 

[His lordship here read the canon, and continued] — 
Thus in 1563, about twenty years after the passing of this 
act, this law was promulgated in a most remarkable man- 
ner, and brought to the knowledge of every individual who 
could read. [Here his lordship refers at some length to 
the opinion of Lord Cohej and says with reference to his 
opinion] : — ^We know that Lord Coke^ in his commentary 
upon the stat. 32 Hen. VIII. c. 38, never suggests that 
the statutes passed in that reign with reference to the 
succession to the crown repealed the table of prohibited 
degrees ; but he states what the prohibited degrees are in 
the very words of those statutes. Perhaps the treatment of 
the case of Hill v. Good does give some foundation for 
the argument urged on behalf of the plaintiff in error. 
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The result of it, however, was, that a consaltation was 
granted. And it was held, that a marriage with a wife's 
sister was a marriage clearly bad, and that it was not a 
case for the common law courts to interfere by prohibition; 
and we have the opinion of Vaughan, C. J., and of the 
Court of Common Pleas, at great length, that the affinity 
of a wife's sister was such as to make a marriage con- 
tracted with such a one voidable by a court Christian, on 
a proper application to it. Therefore the decision of that 
case is entirely in conformity with the view which I take 
upon the present occasion. It may be true that the long 
judgment of Vaughan, C. J., cannot be defended in every 
part ; but this is of no consequence : all that is important 
is that the consultation went. In Harrison v. JBurwell, the 
court granted a prohibition, because there they thought 
the marriage was clearly without the Levitical degrees. 
That was not a marriage with a wife's sister, but a wife's 
sister's daughter. When the courts were dealing with 
those cases, they thought themselves authorized to deal 
with them, and they formed their conclusions ; and from 
that time to the present, it is admitted that all opinion and 
authority have gone along with the case of Hill v. Good, 
and that has been the universal opinion since. But it is 
said, that we ought to set that decision aside, because we 
find that it is founded upon bad reasons. I cannot at all 
agree with that. In so very long and very learned a 
judgment, dealing with so many subjects, which are not at 
all before the court, entering into the whole question of 
marriage among the Hebrews, and quoting the work of 
Selden, it is very likely that many mistakes would be 
made, which may now be easily explained ; and it would 
have been, in my opinion, much better that the judgment 
should have proceeded simply on the act of parliament. 
There are, in truth, two or three passages in which the act 
of parliament is referred to as having decided the question 
itself; and if they had stood alone, they would have made 
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the judgment altogether more satisfietctory. However, 
from that time to the present, it is admitted that this 
opinion has prevailed ; an opinion, not, as I think, founded 
in error ; in which case I should feel myself bound to set 
aside the authority, or at least not to act upon it. If I 
found it absolutely a mistake, I think the court would be 
bound to say that the foundation falls, and the super- 
structure must fall also. But this is an opinion founded 
upon an act of parliament, and consistent with that act of 
parliament and what that act of parliament required the 
judges to decide upon these occasions ; and then the 
opinion of all mankind having followed in the same line, 
it appears to me that there is such an extent of authority 
as no other case perhaps could possibly have. Now, if 
that be so, what is it that the last act of parliament con- 
templated, when they said marriages between such persons 
are voidable only, and now we make good those marriages 
which have been contracted, but those which are to be 
contracted we make entirely void ? Were they ignorant 
of the course of practice which had prevailed in the spi- 
ritual courts; and that the marriages in question had been 
declared invalid upon the ground of the Levitical degrees, 
as laid down in the statute of 32 Hen. VIII. c. 38? But 
if they knew this, as must be supposed, then have they 
given a complete sanction to that course of proceeding, 
and a distinct opinion that it was the law of the land. 
Marriages between persons within the prohibited degrees 
were then voidable only ; but thereafter they were to be 
altogether null and void to all intents and purposes. It is 
impossible for any authority to be more direct, full and 
complete than the declaration of the legislature in the first 
instance, in the statute 32 Hen. VIII. c. 38, and in this 
recent act. Then are there any considerations of expe- 
diency or supposed humanity, or any other matters upon 
which legislation may be properly founded, which could 
possibly warrant a court of justice in saying that that 
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which the act of parliament has so declared void shoald 
not be 80 considered ? I am not insensible to those appeals 
which may certainly suggest a number of most painful 
cases with regard to unfortunate poor people whom we 
hear of, who may have been marrying with perfect good 
faith, believing that all was pure and right, and of whom 
the weaker party may be abandoned by the stronger, 
when he finds that she has no legal claim upon him as his 
wife. It is a most melancholy feature, and a fact very 
much to be deplored. But when I am told of persons in 
a higher rank of society, who have contracted such mar- 
riages after this act of parliament had passed, I must say 
that I think they have no right to complain, and no right 
to make the appeal which is urged on their part. There 
was enough to teach them that they ought not to have 
proceeded in defiance of such an act. Particular conse- 
quences we cannot look to. The general consequences of 
an act of parliament we may justly look to, as affording a 
light for the interpretation of it; but these are all in favour 
of the general nile, that rule which was laid down, and 
has uniformly been acted upon, and which is afterwards 
sanctioned and set up to the fullest extent by this statute. 
I therefore am of opinion that the judgment which was 
given is perfectly right, because I think a party cannot be 
guilty of the crime of bigamy for contracting a second 
marriage, when the former one was in point of fact null, 
and in point of law was void to all intents and purposes. 

CoLERiDGB, J. — I am entirely of the same opinion; 
and important as this case undoubtedly is, I am glad that 
it has attracted so much industry in its discussion ; yet it 
appears to me clear from any serious difficulty. The 
grounds upon which my judgment will proceed, are such 
that it will not be necessary that I should dwell at any 
great length upon the argument. This case comes before 
us upon a writ of error upon a charge of bigamy. The 
verdict has passed in favour of the prisoner, upon the 
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ground that the first marriage proved was one that was 
contracted with the sister of a deceased wife, since the 
passing of the 5 & 6 Will. IV. c. 64. The defence, there- 
fore, of the prisoner rested upon that statute ; and if I 
reasonably and seriously believe that he is entitled to his 
acquittal upon the fair construction of that statute, I can- 
not hesitate to give him the benefit of my judgment from 
any consideration of the interests that may be affected, 
and which have been adverted to in the course of the 
argument. The question turns entirely upon the meaning 
of the recent statute 6 & 6 Will. IV. c. 64 ; yet this was 
but little noticed in the course of the argument for the 
crown. Now what is the meaning of the legislature in 
that short act of parliament ? [The learned judge here 
read the preamble.] — It refers us, therefore, to the deci- 
sions of the ecclesiastical courts as to something well 
known. It states that marriages between persons within 
the prohibited degrees were only voidable during the life- 
time of the parties. It points out the evil that resulted 
from that, and what, for the future, would be the proper 
alteration to be made in the law. It makes use of the 
words " prohibited degrees" twice in that preamble, and it 
announces the inconvenience that had resulted from the 
course of practice in the ecclesiastical courts. Nothing, 
therefore, I should say, can more distinctly strike the at- 
tention of any man who has to interpret that statute, than 
the duty cast upon him of examining what was going on 
in the ecclesiastical courts — what suits were there insti- 
tuted — what marriages were held to be voidable only upon 
sentence in the lifetime of the parties. It directs our whole 
attention to that particular channel for the purpose of as- 
certaining what the meaning of the legislature was. It 
then enacts, ** that all marriages which shall have been 
celebrated before the passing of this act, between persons 
being within the prohibited degrees of affinity, shall not 
bereafler be annulled for that cause by any sentence of 
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the Ecclesiastical Court." It therefore assumes that such 
marriages would have been liable to be set aside but for 
the act of parliament; and it makes an exception even 
with regard to them — " unless the sentence was pro- 
nounced in a suit which shall be depending at the time 
of the passing of this act of parliament." So that even of 
those marriages that had already been celebrated, any re- 
specting which a suit was then pending were still left to 
be acted upon by the ecclesiastical courts. That being 
the first provision having relation to by-gone marriages, 
we come to the clause in question — " that all marriages 
which shall hereafter be celebrated between persons within 
the prohibited degrees of consanguinity or affinity, shall 
be absolutely null and void to all intents and purposes 
whatsoever." Now it would be idle to suppose that the 
words " prohibited degrees" have a different meaning in 
any one of tliese three places from that which they have 
in the others ; and it must be taken that, when they 
speak of future marriages within the prohibited degrees, 
they are speaking of the same prohibited degrees as are 
mentioned in the preamble and in the enacting part of the 
first section; and they there refer us distinctly, for the 
interpretation of what those prohibited degrees are, to the 
decisions of the ecclesiastical courts. If that be so, it 
seems to me that (whatever we may think of the founda- 
tion of the decisions of the ecclesiastical courts) we cannot 
do otherwise than look to those decisions to discover what 
the legislature meant. But if the 32 Hen. VIII. c. 38, is 
to be now considered as if for the first time, it must be 
construed upon precisely the same principles, and then the 
very same conclusion will be arrived at. There will be no 
doubt that the legislature did intend exactly what I have 
shown it did in the 6 & 6 Will. IV. c. 54. A great deal of 
historical learning has been displayed in tracing out this 
labyrinth of the statutes from 26 Hen. VIII. c. 22, down 
to the time of Elizabeth ; but all this appears to me im- 
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material in the view which I take of the case ; nor ia that 
▼iew is it of consequence whether these earlier statutes are 
to be considered all, or any of them, or none of them, in 
force at the present time. I use them only as the best 
interpreter of the words used in the statute of the 32 
Hen. VIII. c 38, which is confessedly in force, and to 
which all our attention is to be directed according to the 
aj^ument. The 32 Hen. VIII. c. 38, being intituled 
^ For Marriages to stand, notwithstanding Pre-contracts,** 
may be said in substance to enact two things : all persons 
are declared to be lawful to marry who are not prohibited 
by God's law to marry — that is one proposition. Then it 
goes on to say, that no reservation or prohibition, GodCs 
law except^ shall impeach any marriage without the Levi- 
tical degrees ; and ** that no person shall be admitted in 
any of the spiritual courts to any process contrary to this 
act." I mention that last enactment only for the purpose 
of showing that the statute of 32 Hen. VIII. c. 38, just 
like the statute of 5 & 6 Will. IV., points to the eccle- 
siastical courts as being those in which questions of this 
sort are to be discussed. The words which we are now 
called upon to interpret are ** God's law" and '' the Levi- 
tical degrees," and these occur in the very same branch 
of the same sentence, and do not appear to me to mean 
merely and simply the same thing and no more. On the 
contrary, it is assumed that God's law may prohibit a 
marriage that is without the Levitical degrees, the ex- 
pression being, that no reservation or prohibition, '^ God's 
law except," shall trouble or impeach any marriage with- 
out the Levitical degrees. It is assumed that there may 
be marriages prohibited by God's law, even without the 
Levitical degrees, which perhaps might lead to an expla- 
nation of some of those observations which have been 
made upon Hill v. Good in the course of the argument. 
There may be cases in which God's law may be a ground 
to trouble or impeach a marriage which is> so far as the 
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Levitical degrees are concerned^ free from impeachment. 
Id discussing this statute, a great deal of attention has 
been turned to the 18th chapter of Leviticus. If it be 
necessary, in the discussion of a statute, to examine into 
the meaning of a passage in Scripture, of course it must 
be submitted to ; but I own I do hear always with pain 
any unnecessary critical discussion upon the language of 
Scripture in a court of common law. I feel that we are 
very incompetent to enter into it ; and I feel very often 
that it leads us into subjects which have far too much of 
sacredness in them to be made a matter of wrangling and 
discussion in a couit of justice. We have, perhaps from 
necessity, in tliis discussion had our attention drawn 
simply to the present authorized version of the Bible, 
which it is well known was not in existence at the time 
this act of parliament (the 32 Hen. VIII. c. 38) was 
passed. In all probability it was not any translation in 
the English language that was referred to when the le- 
gislature passed this law ; and, therefore, any critical dis- 
quisition upon the mere words of the English Bible seems 
to me to be very much out of place ; nor do I think that 
there is any necessity for our having recourse to it. We 
are not examining merely and simply what God's law is, 
nor are we examining merely and simply what the Levi- 
tical degrees are ; we are examining directly the statute 
of 32 Hen. VIII. c. 38. Now, to ascertain what is the 
meaning of these words in this particular statute, what 
better means of interpreting them can we have than by 
looking at statutes passed about the same time in pari 
materid, framed, it may have been, by the very same 
bands, undoubtedly with the same intention, and, as I 
think, expressing a most remarkable uniformity of opinion 
on the subject ? If the statutes themselves are looked 
into, it will be found, that whenever they lay down the 
law, they lay it down, not only with great uniformity, 
but with direot reference to the Levitical degrees. Where 
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they condescend to particulars, it will be found that the 
18th chapter of Leviticus was before the eye of the framer 
of the statute. The earliest of these statutes is the 26 
Hen. VIII. c. 22, and the third section takes in succes- 
sion that chapter of Leviticus, verse after verse. It says, 
** Since many inconveniences have fallen, as well within 
this realm as in others, by reason of marrying within 
the degrees of marrying prohibited by GotTs law, that is 
to say, a son to marry his mother or stepmother ; a brother, 
his sister; a father, his son's daughter, or his daughter's 
daughter; or a son to marry the daughter of his father, 
procreate and born by his stepmother ; or a son to marry 
his aunt, being his father's or mother's sister ; or to marry 
his uncle's wife ; or a father to marry his son's wife ; or a 
brother to marry his brother's wife ; or any man to marry 
his wife's daughter, or his wife's son's daughter, or his 
wife's daughter's daughter, or his wife's sister." Every 
one of these steps corresponds with the verse in Leviticus, 
and the wife's sister is the one that corresponds with the 
18th verse, the verse in question; "which marriages," 
it goes on to say, '^ albeit they be plainly prohibited and 
detested by the laws of God, yet nevertheless sometimes 
may have proceeded," &c. Then, in the 4th section, it 
declares all these to be unlawful marriages for the future ; 
the 28 Hen. VIII. c. 7 (to be found in the Appendix), has 
exactly the same repetition, step after step, of every one of 
those degrees ending with the wife's sister ; and it speaks 
of them again as being plainly prohibited and detested by 
the laws of God, and declares them for the future to be 
unlawful marriages. The 28 Hen. VIII. c. 16, is material 
in this respect, that although it does not go through the 
Levitical degrees, step by step, it refers to that former act 
of parliament which does. Now these last-mentioned acts 
of parliament having been passed in the same year, we 
have, four years later, another act of parliament which 
makes use of the words " God's law," without explanation, 
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and introduces the term " Levitical degrees." Can it be 
doubted that by the first expression here used was meant 
the same law spoken of in the same words, and that by 
the latter were meant those very Levitical degrees enume- 
rated step by step in the former acts ? If, therefore, we 
had now been discussing the meaning of the words in the 
statute 32 Hen. VIII. c. 38, the right interpretation would 
no doubt be in favour of the prisoner. The case of Hill 
V. Good has had a great many observations made upon it; 
but I am not quite sure that if that long judgment came 
to be thoroughly examined from beginning to end, it might 
be found open in those parts to the observations that have 
been made upon it. However that may be, it is admitted 
that for about two hundred years there has been an uniform 
course of decision in support of the judgment of Hill v. 
Good; indeed, it is the contention, that it is entirely upon 
the authority of that case that all the courts, temporal and 
ecclesiastical, have been guided. I do not mean to express 
any doubt whatever that in Hill v. Good the right inter- 
pretation was put upon the statute ; indeed, I fully agree 
in the view there taken ; but if my opinion were less strong 
than it is, I should still consider it ray duty, sitting where 
I now do, to say that I think the judgment oF this court 
ought to be for the defendant in error. 

WiGHTMAN, J. — The argument upon this most important 
question was properly commenced, on the part of the plain- 
tiff in error, by a reference to the terms of the 6 & 6 Will. IV. 
c. 64, upon the effect of which this case depends, and by 
inquiring what that statute meant by the words " pro- 
hibited degrees.'* 

The statute itself does not define the prohibited degrees, 
and the question therefore is, what do those words mean as 
used in it? On the part of the prosecution it is said, that 
" the prohibited degrees" are those which are prohibited 
by some statute, and that the only statute unrepealed which 

R 
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shows what " the prohibited degrees" are, is the 32 Hen .VI I L 
c. 38, by which it is enacted, '' that no reservation or pro* 
hibition, God's law except, shall trouble or impeach any 
marriage without the Levitical degrees;" and then it is 
contended for the prosecution, that marrying a deceased 
wife's sister is neither prohibited by the law of God, nor is 
it within the terms of the Levitical degrees. In consider- 
ing, however, the meaning and intention of the legislature 
in 5 & 6 Will. IV. c. 54, it is necessary to look somewhat 
closely to the professed object, as well as the language of 
that statute. The prohibited degrees are mentioned boUi 
in the preamble and in the enacting part of the statute 
without definition, that is, as being already well known 
and not requiring to be defined ; but the preamble states 
that marriages between persons within the prohibited de- 
grees wei'e voidable only by sentence of the Ecclesiastical 
Court. The statute then would appear as being intended 
to apply to those marriages which were voidable only in 
the Ecclesiastical Court by reason of their being within 
the prohibited degrees, and which for the future, instead 
of being voidable only upon such suit in those courts, 
should be absolutely void. Upon reference to the law as 
administered in those courts, appearing upon a long series 
of decisions, it appears that the marriage of a man with 
the sister of his deceased wife was voidable during the 
lifetime of both parties, because such marriages were, in 
those courts, held to be within the prohibited degrees. I 
do not think it necessary to inquire whether in the Eccle- 
siastical Court such a marriage was held prohibited by the 
Levitical law, the statute law, or the common law, or by 
all those laws. It is clear, from the unvarying current of 
authority, that such a marriage was voidable in the Eccle- 
siastical Court, as being within the prohibited degrees, but 
voidable only during the lives of the parties; and if not 
avoided during their lives, it could not be questioned after- 
wards. This, no doubt, produced much uncertainty. Now 
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it seems to me that the object of the 6 & 6 Will. IV. c. 64, 
was at once to make those marriages void which might 
have been avoided in the Ecclesiastical Court by a suit, 
thereby avoiding the hardship of the validify of a mar- 
riage remaining unsettled pending a suit ; or whilst it was 
uncertain whether a suit would be instituted or not. It is, 
as it seems to me, a statutory avoidance at once of that 
which might be avoided in the Ecclesiastical Courts ; and 
if the marriage of a man with his deceased wife's sister 
would have been avoided by a suit in the Ecclesiastical 
Court, as within the prohibited degrees, I think it is 
avoided now by the 5 & 6 Will. IV. c. 64. Upon this 
ground I think the acquittal right, and that the judgment 
of the court below should be affirmed. 

Erle, J. — The question turns, in my opinion, upon the 
construction of the statute 6 & 6 Will. IV, c. 64 ; and apply- 
ing the ordinary rules of construction to that statute, I think 
that the marriage in question was intended to be comprised 
in the term ** prohibited degrees." The reasons for that 
opinion have been already very fully given by those who 

have preceded me. 

Judgment for defendant. 



SEQUESTRATION.— 1 & 2 VICT. c. 110— INSOLVENCY OF 
CLERGYMAN. — PROVISIONAL ASSIGNEE OBTAINING 
SEQUESTRATION. 



The statute 1 & 2 Vict. c. 1 10, the " Act for abo- 
lishing Arrest on Mesne Process in Civil Actions, 
and for extending the Remedies of Creditors 
against the Property of Debtors," &c., provides 
in sect. 36 for the mode by which the detaining 
creditors of any prisoner in execution may apply 
by petition to tlie Insolvent Debtors' Court for an 

e2 
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order to vest the debtor's estaite in the provisional 
as»gnee of the court : and sect- 37 directs how 
the estate and effects of such prisoner shall be 
rested in the provisional assignee by order of the 
court. Sect. 55 enacts as follows : — ** That no- 
thing in the act contained shall tend to entitle 
the assignee or assignees of the estate and efiects 
of any such prisoner, being a beneficed clergy- 
man or curate, to the income of such benefice or 
curacy, for the purposes of this act: provided 
always, that it shall be lawful for such assignee 
or assignees to apply for and obtain a sequestra- 
tion of the profits of any such benefice for the 
payment of the debts of such prisoner; and the 
order appointing an assignee or assignees of such 
prisoner, in pursuance of this act, shall be a suffi- 
cient warrant for the granting of such sequestra- 
tion, without any writ or other proceedings to 
authorize the same ; and such sequestration shall 
accordingly be issued, as the same might have 
been issued upon any writ of levari facias founded 
upon any judgment against such prisoner." 

The evident object of this last section, as ob- 
served by Patteson, J., in the following case, is, 
that the income of clergymen should not be ad- 
ministered by laymen; and is more fully explained 
in the j udgment of Lord Denman. But this anxiety 
of the legislature to secure the administration of 
such an income to the proper hands has given rise 
to some difficulties, and to some possible injustice 
in giving an opportunity at least for an individual 
creditor to get a preference over the general body 
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of creditors. Some observations will be found in 
Laws of Church and Clergy, p. 56 1 , on the manner 
in which such an injustice might operate. And in 
the course of the argument in the following case, 
Patteson, J., observed to the plaintiff s counsel, 
that the intention of the act must have been that 
the insolvent's property should be equally divided, 
whereas they were seeking to get a benefit to one 
of the creditors more than the rest, which was to 
defeat the policy of the act ; and it is clear, that 
had the decision of the following case been other- 
wise than it is, an opportunity for great injustice, 
if not for fraud, would have been opened. All 
this, however, depended very materially upon the 
point decided by the following case as to the 
exact meaning of sect. 55, for upon this depended 
in a great measure the time at which the seques- 
tration under the insolvency could be obtained. 

For it is provided by the 37th section, that 
upon the filing of the petition by the creditor in 
manner directed by the act, the court shall be 
authorized and required to order that the estate 
and effects of the prisoner shall be vested in the 
provisional assignee of the court : and it is after- 
wards only, and consequently subject to various 
causes of delay, that a creditors' assignee may be 
appointed in the manner and with the powers 
mentioned in the act; and in practice it often 
happens that no creditors' assignee is ever ap- 
pointed. It will be evident, therefore, that it was 
important whether the assignee mentioned in 
sect. 55, above set out, and who is thereby em- 
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powered to apply for and obtain a sequestration, 
was to be any assignee, and including therefore 
the provisional assignee in whom the estate and 
effects of the insolvent are at once ordered to 
vest, or the creditors' assignee only, who may be 
appointed at some subsequent time, or perhaps 
never appointed at all. 

By the following case it is now decided that 
The provisional assignee is included under the 
words of sect. 55, and therefore that a sequestra- 
tion issued to him is valid. 

Smith v, Weathbrall. 
Bail Court, May, November, and December 12, 1847. 

iNflrauurs of €au. 

One Thurlot, at whose suit the defendant was in custody, petitioned the 
Insolvent Debtors' Court, under the 36th section above mentioned : and 
the estate and effects of the defendant were thereupon vested in the pro- 
visional assignee, who obtained a sequestration of the defendant's benefice 
under sect. 55 ; the plaintiff Smith afterwards obtained a sequestration 
on a judgment obtained by him in the ordinary form. A rule having 
been obtained to set aside the sequestration obtained by the provisionid 
assignee as invalid, was discharged — It being held that the sequestration 
to the provisional assignee alone was valid. 

Cam. 

The point decided by this case, although important, is 
so short and has been so fully explained above, that it ap- 
pears sufficient to give the judgment of Lord Denman, C. J., 
without noticing the arguments, which were of consider- 
able length on either side. 

Martin and Addison were for Thurht in opposition to 
the rule. 

Sir F. Thesiger and Jones for Smith in support of it. 
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Lord Dsnman, C. J. — I have had much doubt as to the 
proper construction of the 55th section of the stat. 1 & 2 
Vict. c. 110, on which this case depends. However, on 
the fullest consideration I can give the case, I am of opi- 
nion that the vesting order, as it is usually called, is an 
order appointing an assignee of the prisoner in pursuance 
of the act within the meaning of the 55th section. The 
object of that section is to prevent the income of a clergy- 
man from being taken at once by a person over whom the 
ecclesiastical ordinary would have no authority, so as to 
provide for the due performance of the services of the 
church in which all parishioners are interested ; and it is 
therefore provided, that nothing in the act contained shall 
entitle the assignee to the income of a clergyman : pro- 
vided that it shall be lawful for such assignee to obtain a 
sequestration ; ** and the order appointing an assignee or 
assignees of such prisoner in pui*suance of this act shall 
be a sufficient warrant for the granting of such sequestra- 
tion." It is remarkable that this is the only section 
throughout the act in which the words " order appointing 
an assignee" are to be found. The vesting the estate of 
the prisoner in the provisional assignee is to be bj/ order, 
and that order cannut be directed to any other person, so 
that there is no selection by the court, and, in some sense, 
no appointment of the person to be assignee ; but still the 
provisional assigneee is not assignee at all of any indivi- 
dual prisoner until an order of the court, vesting the effects 
of such prisoner in him, is made. The vesting order, 
therefore, does in some sense appoint the provisional as- 
signee to be assignee of the prisoner in respect of whose 
effects it is made. The 25th section empowers the court, 
but does not require it, to appoint a general assignee or 
assignees; and provides, that when the appointment has 
been made and accepted, the effects of the prisoner shall, 
by virtue of such appointment, vest in the said assignee 
or assignees without conveyance from the provisional as- 
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signee. This section does not direct the appointment to 
be by order of the court; and it is remarkable, that where- 
ever in the act that appointment is referred to, the word 
" appointment" only is used, and not the words " order 
of appointment" or " order appointing," except only in the 
65th section, which is in question. The distinction between 
an order and an appointment is very marked in the 46th 
section. It is true, that different powers are given to the 
provisipnal assignee and the general assignee by the dif- 
ferent sections, and that, for the most part, the words 
" provisional assignee" are used when that officer is in- 
tended, and the word •* assignee" only when the general 
assignee is intended. Yet this is not invariably so ; for 
both are manifestly included in the word ^' assignee" in 
several sections (see sects. 49, 62, 63, and others), whereas 
in other sections the words " provisional or other assignees" 
are used. Other comments on the one side and the other 
might easily be made on the words of the different sections 
of this act. I do not rely on such arguments, though I 
have anxiously examined the language of the act to see if 
it were possible to draw any conclusive argument from it. 
The argument which weighs with me is this, that the main 
scope and object of the act is to divide the insolvent's pro- 
perty rateably among his creditors; and that this object 
will best be effected by such a construction of the 66th 
and other sections as will not give an opportunity for any 
particular creditor to interfere and obtain a preference over 
others. I see nothing in that section indicating any in- 
tention to distinguish between the provisional and general 
assignee, and I see no sort of reason for such distinction ; 
the words of the section are large enough to include both, 
and the particular object of the section is quite beside any 
such distinction. Upon the whole, I am of opinion, that 
the vesting order is an order appointing an assignee of such 
prisoner, and that this rule must be discharged, with costs 
to the provisional assignee and the bishop. 
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CONFIRMATION OF BISHOPS. 



The very general interest occasioned by the dis- 
cussion of the following case has led to the inser- 
tion of a full report of the several judgments 
delivered. But the case itself is rather interesting 
in a general than important in a legal point of 
view. That portion of the discussion which re- 
lates to the general practice of the Court of 
Queens Bench in issuing a mandamus in such 
cases is omitted, or very slightly noticed, as inap- 
plicable to the purposes of the present publication. 
The previous history of the law, so far as it bears 
directly upon the main subject in dispute, is a 
perfect blank; and the following able judgments 
appear to have completely exhausted not only 
every legal topic referred to, but, in the judgment 
of Lord Denman more especially, to have disposed 
of every argument from policy, convenience or 
necessity. All preliminary statement therefore 
in the present case appears unnecessary. It may 
be useful, however, to give here the following 
brief analysis of those parts of the statute 25 
Hen. VIII. c. 20, upon which the whole question 
turns. That statute is intituled ** An Act for the 
Nonpayment of First Fruits to the Bishop of 
Rome." The preamble of the 3rd section recites 
that the manner and fashion of electing, present- 
ing, investing, and consecrating archbishops and 
bishops had not been plainly and certainly ex- 
pressed in statute 23 Hen. VIII. and for remedy 
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enacts, by section 4, that the dean and chapter 
shall elect the person named in the letters-missive 
of the king within twelve days, and, in case of their 
default, that the king may nominate and present 
by letters-patent such person as he shall think 
able and convenient, and that such nomination 
and presentment shall in the case of a bishop be 
made to the metropolitan of the province in 
which the vacant see is situated ; and by section 
5, first, that, in case of such nomination and pre- 
sentment, the archbishop shall with all speed and 
celerity invest -and consecrate the person nomi- 
nated and presented, without any recourse to 
Rome ; and secondly, that, in case the dean and 
chapter shall elect the person named in the let- 
ters-missive, their election shall stand good and 
effectual to all intents; and the person so elected, 
after certification to the king, shall be reputed 
and taken by the name of lord elected of such 
dignity and office. Then the oath and fealty 
appointed for the same being made to the king 
by the person so elected, the king shall signify 
the said election to the archbishop, requiring and 
commanding him to confirm the said election, and 
to invest and consecrate the person so elected, 
and to give and use to him all benedictions, &c., 
without suing for or obtaining any bulls, &c. 
from Rome. And by section 7, if any archbishop, 
after any such election, nomination or presenta- 
tion shall be so signified to him, shall refuse and 
shall not confirm, invest and consecrate the person 
so elected, nominated or presented within twenty 
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days, or if any person shall admit any process to 
the contrary of the due execution of this act, 
such person shall incur the penalties of a prce- 
munire. 

The Queen v. The Archbishop of Canterbury. 

In the Court of Queer! & Benchj Jan, 25, 26, 27 ; 

Feb.n, 1848. 

Jbttmmars of Case. 

After the election of a bishop by the dean and chapter, in pursuance 
of a amgi (Tclire and letters-miesive, the queen issued letters-patent to 
the archbishop, commanding him to confirm the election. By statute 25 
Hen. VIII. c. 20, the archbishop incurs the penalties ofpramunire, if he 
neglects to confirm within twenty days. In the forms used at confirma- 
tions opposers are publicly cited to appear, and make their objections in 
due form of law. 

At the confirmation of the bishop elect of Hereford these forms were 
used. Opposers did appear, and claimed to be heard and make their 
objections. The court declined to hear them by reason of the above 
statute. 

Held, by Lord Denman, C. J., and Erie, J., that the refusal to hear 
them was right, and that the duty of the archbishop in confirmation was 
by reason of the statute merely ministerial; and held by Patteson, J., 
and Coleridge, J., that opposers should have been allowed to appear, and 
be heard ; and that in consequence of the refusal, there had been an 
improper declining of jurisdiction by the archbishop's court, to remedy 
which a mandamus should be granted. 

The Rev. Dr. Hampden, the Regius Professor of Divi- 
nity in the university of Oxford, was on the 28th of De- 
cember, 1847, elected by the dean and chapter of the 
cathedral church, in pursuance of the usual conge d'elire 
and letters-missive, to the office of bishop of the diocese 
of Hereford; and thereupon letters-patent were directed 
to the Archbishop of Canterbury, the material terms of 
which were as follows : — 

" Victoria, &c. Whereas the episcopal see of Hereford 
being lately vacant by the translation of, &c., upon the 
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humble petition of the dean and chapter of our cathedral 
church of Hereford, we did, by our letters-patent, grant 
them our leave and licence to choose to themselves an- 
other bishop ; and the said dean and chapter, by virtue of 
our said licence and leave, have chosen for themselves and 
the said church our trusty and well-beloved Renn Dickson 
Hampden, D. D., to be their bishop : we, accepting of 
such election, have given our royal assent thereto, and 
this we signify unto you by these presents, requiring and 
strictly commanding you, by the faith and allegiance by 
which you stand bound to us, to confirm the said election, 
and to consecrate the said Renn Dickson Hampden, &c. 
In witness, &c/' In obedience to these letters-patent, and 
according to the usual course of proceeding, the arch- 
bishop by his vicar-general, assisted by the judge of the 
Consistorial Court and the master of the faculties, at a 
court held at the church of St. Mary-le-Bow, on the 1 1th 
of January, proceeded in the matter of the confirmation ; 
but prior thereto, on the 8th of January, a citation to all 
opposers, calling on them to appear and make their ob- 
jections on the day appointed, had been duly published in 
the church, and a copy of the citation had been affixed to 
the church door. On the appointed 11th of January, 
after prayers had been read, the matter of the confirmation 
was proceeded with. This commenced with the presenta- 
tion to the vicar-general of the said letters-patent, which 
were read ; whereupon the chapter clerk of the dean and 
chapter of Hereford prayed the vicar-general to take upon 
himself the duty of the confirmation, according to the 
letters-patent. And the vicar-general having signified his 
assent. Dr. Hampden was presented to him by the said 
chapter clerk, who declared that he judicially produced 
Dr. Hampden as bishop elect of Hereford, and that, as 
proctor for the dean and chapter, he exhibited a mandate 
against all and singular opposers, and prayed that the 
opposers might be publicly called. The vicar-general 
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thereupon directed the apparitor-general of the court to 
make such proclamation as is usual in such cases, which 
he did in the following words : — " Oyez, oyez, oyez, all 
manner of persons who shall or will object to the confir- 
mation of the Rev. Renn Dickson Hampden^ doctor of 
divinity, to be bishop and pastor of the cathedral church 
of Hereford, let them come forward and make their ob- 
jections in due form of law, and they shall be heard." 

Immediately after such proclamation was made, and 
before any other proceedings were taken, R. E. A. Towns- 
endy a proctor of the Arches Court, addressed the vicar- 
general, and stated that he appeared as proctor for the 
Rev. R. W. H., the Rev. J. J., and the Rev. W, F. P., 
and exhibited proxies under their hands and seals, and 
declared that he opposed the confirmation of the election 
of the said Dr. Hampden to the ofBce of Bishop of Here- 
ford. The vicar-general then inquired of Mr. Townsend 
what were his objections ; and while Mr. Townsend was 
in the act of producing his objections, which were in 
writing, in the form of a libel or plea, and duly signed by 
advocates as is usual in such cases, the vicar-general said 
to him, " We are acting here under a mandate from the 
crown, issued pursuant to the provisions of the statute of 
26 Hen. VIII. c. 20, and we conceive ourselves bound to 
confirm without suffering any opposition." Mr. Townsend 
then said he brought in a libel ; whereupon the judge of 
the Consistorial Court said, " No, you were not permitted 
to appear, and you cannot bring in a Hbel until you are 
permitted to appear;" and the vicar-general then refused 
to permit him to appear or to exhibit his proxies, or to 
present any libel or plea, or objections against the con- 
firmation of the election. (These proxies and libels were 
in the affidavits sworn to have been in due form of law, 
and according to the usage and practice of the court.) 
Certain advocates, who had been instructed to appear on 
behalf of the opposing parties, then appeared and required 
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to be heard ; whereupon the vicar-general inquired whether 
they wished to be heard upon the question whether they 
bad a right to be heard, and the reply being in the affir- 
matiye, the vicar-general then said, " We confine you to 
that;" and the judge of the Consistorial Court added, 
" Distinctly understand to what you are confined — namely, 
the question whether, considering the statute oF Hen. VIII., 
you have a right to be heard at all." Upon this question 
the advocates were heard; whereupon the vicar-general, 
without hearing the advocates on the other side, said, 
'' that he was of opinion that the court was bound to 
proceed to the confirmation of the election of Dr. Hampden 
to the bishopric of Hereford," under the provisions of the 
statute 25 Hen. VIII., which clearly extended to the present 
case, and by which, if he should commit or sufier any let 
or hindrance to such confirmation, he should become liable 
to the penalties otpramunire ; that the act itself prescribed 
no mode of proceeding in the performance of the duty en- 
joined, nor referred to any ; and that the said court was 
bound by the statute law of the realm, which aflbrded it 
no alternative but that of confirming the election, which 
was certified to have been made by the dean and chapter 
of Hereford, or subject themselves to the penalties of /?r<p- 
munire. The assessors also delivered their opinions, thai 
the opposers, their proctor or counsel, could not be allowed 
to appear or be heard by reason of the statute 25 Hen. VIII. 
The vicar-general then directed the confirmation to be 
proceeded with according to the usual forms ; whereupon 
the proctor for the dean and chapter said publicly, '* I 
accuse the contumacy of all and singular persons cited, 
intimated, publicly called, and not appearing; and on 
pain of such their contumacy, pray that they and every of 
them be precluded from the means of further opposing the 
said election, the manner thereof, or the person elected 
in that behalf; and also that it may be decreed to be pro« 
ceeded to further acts in this business of confirmation, the 
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absence or contumacy of the persons so cited, intimated, 
publicly called, and not appearing, in anywise notwith- 
standing, and I porrect a schedule which I pray to be 
read." 

The proctor then handed a paper to the vicar-general, 
who then read and signed it. The proctor then said, '* In 
pain of the contumacy of all and singular persons cited, 
publicly called, and not appearing, I give this summary 
petition in writing, which I pray to be admitted, and that 
it be decreed to be proceeded with summarily and plainly, 
and that a term be assigned to me to prove the same im- 
mediately." The vicar-general replied, " We do admit 
this your summary petition, so far as the same may be by 
law admitted, and do decree that it may be proceeded with 
sanmiarily and plainly ; and we do assign you a term to 
prove this your summary petition immediately ;" where- 
upon the proctor said, ** In pain of the contumacy of all 
and singular persons cited, intimated and pubhcly called 
and not appearing, and in support of proof of the matters 
contained in my said summary petition, I exhibit a certi- 
ficate touching and concerning the election of the aforesaid 
Rev. R, D. Hampden J D.D, to be bishop and pastor of 
the said cathedral church of Hereford, made by the said 
dean and chapter of the said church, and issued under their 
common seal. I likewise exhibit a public instrument of 
the consent of the said Dr. R. D, Hampden to the 
said election, and her majesty's letters- patent before read ; 
and I pray all of them to be admitted, and that a term 
may be assigned to me to hear sentence instantly." ' 

The vicar-general then said, " In pain of the contumacy 
of all and singular the persons so as aforesaid cited, inti- 
mated, publicly called, and not appearing, we do admit 
these public instruments, and do assign to hear sentence 
instantly." The proctor then said, " I pray all and sin- 
gular the said opposers to be again publicly called." The 
vicar-general then said, " Let the opposers be again pub- 
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licly called/' and the apparitor-general then made procla- 
mation in the same terms as before. After this procla- 
mation the proctor said, '' I accuse the contumacy of all 
and singular the persons so as aforesaid cited, intimated, 
publicly called, and not appearing, and I pray them to be 
pronounced contumacious, and in pain of such contumacy, 
that it be decreed to proceed to the pronouncing your de» 
finite sentence, and I porrect a schedule which I pray to 
be read." 

The proceedings then terminated by Dr. Hampden 
taking the oaths usual and required in such cases, and the 
vicar-general signed, promulgated and gave the following 
sentence in writing: — " In the name of God, Amen : We, 
S. B. Burnaby, doctor of laws, vicar-general and official 
principal, lawfully constituted, of the Most Reverend 
Father in God William, by Divine Providence Lord Arch- 
bishop of Canterbury, &c., being hereunto sufficiently and 
lawfully authorized, and having heard, seen, understood 
and discussed the merits and circumstances of a certain 
business of confirmation of an election made and celebrated 
of the Rev. R. D. Hampden^ D. D., elected bishop and 
pastor of the cathedral church of Hereford, which is con- 
troverted, and remains undetermined before us in judgment; 
and having considered the whole process had and done in 
the business of such confirmation; and having observed 
all and singular the matters and things that by law in this 
behalf ought to be observed, think fit to proceed to the 
giving our final decree in this business, in manner following: 
Whereas by the acts proved, &c. before us relating to such 
confirmation, we have amply found, and do find, that the 
said election was rightly and lawfully made and celebrated 
by the dean and chapter of the said bishop elect, a man 
both prudent and discreet, deservedly laudable for his life 
and conversation, of a free condition, born in lawful wed- 
lock, of due age, and an ordained priest ; and that there 
neither was nor is anything in the ecclesiastical laws that 
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ought to obstruct or hinder his being confirmed by our 
authority bishop of the said see : Therefore we, S. B. Bur^ 
naby, the judge aforesaid, having weighed and considered 
the premises, and with the assistance of the learned in the 
law, do, by the authority wherewith we are invested, con- 
firm the aforesaid election made and celebrated of the 
person of the said Sev. R. D. Hampden^ D. D., to the 
bishoprick of Hereford. And we do, so far as in our power 
and by law we may, supply all defects in the said election, 
if any there happen to be. And we do commit unto the 
said bishop elected and confirmed the care, government 
and administration of the spirituals of the said bishopric 
of Hereford ; and we do order by this our final decree, that 
the said bishop so elected and confirmed, or his lawful 
proctor for him, shall be inducted into the real, actual and 
corporal possession of the said bishopric, and of all its 
rights, dignities, honours, privileges and appurtenances 
whatsoever, and be installed and enthroned by the Arch- 
deacon of Hereford or his deputy, according to the laud- 
able and approved manner and custom of the said cathe- 
dral church, not being contrary to the laws and statutes of 
this realm." The vicar-general then decreed that a public 
instrument and letters testimonial be made out concerning 
the premises. 

Upon a statement of all the above facts, which had been 
brought before the Court of Queen's Bench in an affidavit, 
a rule had been granted calling on the Archbishop of Can- 
terbury and his vicar-general, or one of them, to show 
cause why a mandamus should not issue commanding 
them, or one of them, at a court to be therefore duly 
holden, to permit to appear in due form of law the said 
Revs. R. W, H.y J, J.y and W. F. P., to oppose the con- 
firmation of the said election, and to hear and determine 
upon such opposition. 

The affidavits further stated the grounds of the oppo- 
sition intended to * be offered to the confirmation, but no- 

F 
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thing in the following judgments having turned upon those 
grounds, it becomes unnecessary to mention the nature of 
them. 

Sir J. Jervis, A. G., Sir D. Dundas, S. G., M. D. Hill, 
Waddington and Dr. Bayford^ now showed cause against 
the rule ; and Sir F. Kelly , Dr. Addams, Stephens, Pea- 
cock and Baderly argued in support of it. But the matters 
principally relied on are alluded to and fully discussed in 
the following judgments; and the arguments having lasted 
for three days, it would be impossible to attempt here to 
give even an useful epitome of them. The following, how- 
ever, are the principal authorities referred to on either 
side : — 

For the right of opposing the confirmation, — 
Bing. Eccl. Ant. 64, c. 2. 
1 Blacks. Comra. 377, 378. 
Evans v. Ascuithe, Palm. 472. 

1 Gibs. Cod. 110. 

2 Gibs. Cod., Appendix of Forms, 1328. 
Lyndw. Prov. 218. 

Ayl. Parerg. 245. 

2 Coll. Eccl. Hist. 745. 

1 Wharton, Angl. Sac. 315. 

4 Rym. Feed. pt. 2, 166. 

Case of Bishop Staplelon, in the Register Book of 

Exeter. 
Case of Bishop Montague, in Godwin, De Praes. Angl. 
Case of Br. Clarke. 

Case of Br. Bundle, Pref. to Dr. Rundle's Letters. 
1 Oughton, Proleg. c. 3. 
Cawdrey's case, 5 Co. 7. 
Watson's Clergyman's Law, 215. 
Potter, Church Government, 406. 
Brett, Church Government, 429. 
Vind. Eccl. Angl. 63, c. 7. 

3 Abp. Bramhall, 184. 
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Against any such right, — 
The statutes of Hen. VIII. 
Corp. Jur. Can. 297. 
3Salkeld, 71. 
1 Gibs. Cod. 105, 113. 
Evans v. Ascuithe. 
Fuller's Church History, 1680. 

3 Burnet's Own Times, 146. 
Ayl. Parerg. 127. 

1 Black. Comm. 379. ) 

4 Black. Comm. 108. / Colendge's Notes. 

3 Burnet's Hist. Ref. 805. 
Statutes cited 1 Burn, Eccl. Law, " Bishop." 
9 Coll. Eccl. Hist. 332. 
The authorities cited on either side as to a mandamus 
lying under the circumstances were principally, — 
In favour of the mandamus, — 

The Bishop of St, David's v. Lucy, 1 Ld. Raym. 541. 
The King v. The Justices of Middlesex, 4 B. & Aid. 

298. 
The Queen v. The Justices of the West Riding of 

Yorkshire, 10 Ad. & El. 685. 
The Queen v. The Justices of Carnarvonshire, 2 Q. B. 

325. 
The King v. The Justices of Kent, 14 East, 395. 
The Queen v. Gort, 1 Jebb & Symes, 388. 
The Queen v. The Justices of Denbighshire, 9 Dowl. 

P. C. 509. 
The King v. The Mayor of Fowey, 2 B. & C. 584. 
The King v. Barker, 3 Burr. 1265. 
The King v. The Bishop of Lincoln, 2 Term Rep. 

338, n. 
The King v. The Bishop of Ely, 5 Term Rep. 475. 
The King v. Everet, Ca. temp. Hardw. 249. 
Against the mandamus — 

Rex V. St. Peters, Thetford, 5 Term Rep. 364. 

f2 
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Rex V. St. Marffaret^s, Leicester, 8 Ad. & El. 889. 
Ilx parte Stnyth, 3 Ad. & El. 719, affirmed in error, 

2 C, M. & R. 748. 
Rex y. Raines, 1 Ld. Raym. 361; 1 Salk. 36. 
Rex V. Dr. Hay, 4 Burr. 2296. 
Lee's case, 3 Mod. 335. 
Lord Ellenhorough in Rex v. The Archbishop of Can- 

terbury, 8 East, 213. 
Ex parte Pratt, 7 Ad. & El. 27. 
Ashurst, J., in Rex v. The Commissioners of Excise, 

2 T. R. 381, 385. 
Rexv. The Bishop of Chester, ITerm Rep. 396,403. 
Rex V. The Mayor of London, Ibid. 423, 425. 
Lord Tenterden in Rex v. The Paddington Vestry, 9 

B. & C. 456, 461. 

Erle, J. [after stating the circumstances of the case]. — 
This question depends upon the true intent and effect of the 
statute 26 Hen. VIII. c. 20, intituled, " An Act for the Non- 
payment of the First Fruits to' the Bishop of Rome.** [The 
learned judge read the various provisions of the statute.] 
Upon a review of this statute it appears to me that the power 
of nominating to a vacant bishopric is given to the king, and 
that the archbishop has no authority to judge whether the 
king has properly exercised that power. On the contrary, 
the archbishop is made liable to the penalties otpnemunire 
if he shall not, within twenty days, confirm, invest and 
consecrate the bishop whose election or nomination has 
been signified to him by the king's letters-patent ; and in 
the argument on this case it was not pretended that the 
archbishop is empowered to sit in judgment upon the pro- 
priety of the king's nomination. If, upon any sufficient 
grounds within his knowledge, he should remonstrate 
against the command, it is not easy to suppose that the 
penal law would be resorted to against him ; still, if it 
were necessary to decide the right, the king, in my judg- 
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nienty is here made supreme, and the duty of consecration 
is imposed on the archbishop, whether he approves of the 
person presented or not. It is provided that the election 
by the dean and chapter shall be good and eifectual to all 
intents ; but an election cannot be good and effectual to 
all intents if it is voidable by the archbishop. Upon being 
elected by the dean and chapter, he is to be reputed and 
taken by the name of the lord elected of the said dignity and 
office ; but this is incompatible with his being liable to be 
declared disqualified by the archbishop. He is then to 
take the oath of fealty to the king, who is thereupon to 
issue his letters-patent to the archbishop commanding him 
to confirm the election ; and this brings us to the point of 
contention between the parties in this case — whether the 
command to confirm operates according to the ordinary 
meaning, or as a command to try the validity of the elec- 
tion, the regularity of the proceedings, the qualifications of 
the party elected, and to adjudge whether the election 
should be confirmed or annulled. In the ordinary sense 
of the words, a command to confirm does not involve an 
authority to examine into the fitness of the person elected, 
and I am of opinion that the statute must be construed in 
the ordinary sense of the words, and does not confide to 
the archbishop any thing beyond a mere ministerial duty. 
But it is said that the confirmation of the election of a 
bishop by the metropolitan has a technical sense, to be 
found in the canon law, and includes an examination by 
him into its validity and the qualification of the person 
elected ; and in support of these views many passages 
from writers in the canon law and from historians were 
quoted to show that prior to the time of Hen. VIII. 
parties were allowed to appear as opposers, and the form 
of citing opposers at confirmations, and the advantage of 
giving this power to the archbishop, were much relied on. 
But these grounds are untenable. In the first place, the 
reception of evidence of extrinsic facts for the purpose of 
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to what occurred from the time of King John down to that 
of Edw. III. ? Again, what foundation is there for sup- 
posing that the statute referred to that part of the canon 
law which has been cited ? The doctrine in that law ori- 
ginated in the early ages of Christianity, when the whole 
Christian community joined in the election of a bishop, 
and the rules were pertinent to contested elections by large 
numbers, but extremely inapplicable to the case of a no- 
mination by the king, whether direct or circuitous. The 
foreign canon law has no binding effect in England, and 
the object of the statute immediately preceding that in 
question was to limit the canon law in England ; and it 
recites that several canons were thought to be prejudicial 
to the prerogative, and repugnant to the laws and statutes 
of the realm. It is improbable, then, that a parliament 
which so regarded the canon law should use the word 
confirm in this statute, not in its ordinary sense, but in a 
sense limited by the canon law. The proclamation made 
at the time of confirmation was urged to show the cor- 
rectness of the suggested construction of the word " con- 
firm" in the statute ; but if the construction of the statute 
is as above stated, the proclamation can be of no avail 
against the statute. It is obvious to any one of legal 
experience, that numerous forms of words prevail in our 
law which are at variance with the fact they purport to 
state, being vestiges of rights that have ceased ; and the 
form of words used by the apparitor at confirmations 
belongs apparently to this class ; for by the statute the 
election of a bishop is rendered a mere form, and so is the 
confirmation ; for it declares every such election as is there 
prescribed to be good and effectual to all intents. We 
here see, indeed, forms which have been preserved but 
with a view to colour the changes which have been intro- 
duced. If these had not been preserved as mere forms, 
the right of opposing would have been exercised in some 
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instance since the date of the statute. But no such in- 
stance has been produced — ^there has been no examination 
of opposers. The industry and research in this case have 
been extreme. No restraint has been placed on references 
to caseSy legal or historical, in England or in other countries; 
and yet all that can be found as to this right ever having 
been acted on, has been the attempt against Bishop Jfon- 
taguey which was evaded without any decision. If the evi- 
dence of the existence of the practice fails, so does the 
opinion of writers of authority that the right existed. No 
opinion of any of the text writers, from Lord Coke down- 
wards, has been adduced to show the existence of the 
right ; and the absence of any recognition of that right 
operates more forcibly against it. The importance of this 
right was urged upon us, as tending to confirm the stability 
of the Established Church. But if there are advantages 
on the one side, so there are evils also ; and such an in- 
quiry is ill suited to the office of a judge, whose duty it is 
to declare what the law is. Another point urged was, 
that the sole purpose of the legislature was to put an end 
to the interference of the see of Rome with the English 
church, and that the statute ought to be so construed as 
to limit its operation to that result. But the intention of 
the statute, as clearly expressed, was to prohibit the in- 
terference of the pope, and at the same time to lay down 
the manner and form of electing, presenting and conse- 
crating the bishops of the church so severed from Rome. 
Effect must be given to every part of the statute ; the full 
operation of the statute not only destroys the papal in- 
fluence, but declares the rights of the king, and fixes 
clear limits against encroachments; and the legislature, 
warned by the history of past troubles, had reason to pro- 
vide against future contentions between the crown and all 
ecclesiastical authorities. After giving my best attention 
to the argument, my mind is brought to the clear conclu- 
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sion that the supposed right does not exist, and, therefore, 
that the role ought to be discharged. 

CoLBRiDOB, J. — I regret that I am called on to deliver 
my opinion on this rule after so short an interval, and the 
more so as I am compelled to differ from my Lord Den- 
man and my brother Erie. Upon the mere disposal of the 
present rule I have no doubt, and by the course which I 
should recommend, any error of judgment into which I 
may have fallen would not be final. I am not insensible 
to some, it may be great public, inconvenience which might 
result from the needless agitation of this question in the 
minds of the public ; but the inconvenience, in my opinion, 
is not all on one side. Whatever may be its amount, it is 
to be remembered, that there will be no light compensa- 
tion in the more satisfactory settlement by conclusive and 
final judgment in the court of highest resort which the 
question would then receive ; and I am unwilling to take 
any course which might do a final injustice. On both 
sides it has been urged, that the interests of the church 
are at stake, and no doubt to some extent they are ; but 
I trust and believe that, as is usual in such matters, some 
natural exaggeration exists, and that when the ferment 
of the moment shall have subsided, it will be found that 
neither has her just freedom of action been impaired nor 
the restraint imposed on her by the statutes been more 
firmly riveted so as to affect those precious interests. For 
my part, I am desirous entirely to forget for a moment 
considerations which affect the mind so powerfully, and to 
regard the question merely as one of law. I rest my 
judgment on this narrow ground, that the applicants have 
laid such grounds before the court as, according to its 
usual course and the principles which have usually governed 
our discretion, entitle them to a mandamus, and call on 
the defendants either to demur or to make a return. [The 
learned judge here refers at some length to the principles 
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upoD which the Court of Queen's Bench commonly acts 
in superintending or controlling the proceedings of inferior 
courts by mandamus or prohibition (a).] 

I now come to the great question in the case, the proper 
construction to be put upon stat 25 Hen. V III. c. 20 ; 
and in applying myself to that question, I need not say in 
this place that our object is to ascertain, not what it might 
be supposed Henry VIII. intended or wished, but the 
true meaning of what the legislature has written. If satis- 
factory evidence of the former could be properly admitted 
into the inquiry, I have no reason to believe it would be 
unfavourable to my view. But it is not quid voluit rex, 
but quid dixit parliamentum, which the court has to in- 
quire into. The 5th section of the statute enacts, &c. [see 
above] ; and the question is, what is the import of the 
command here mentioned ? On the one hand, it is con- 
tended, that this command leaves no discretion to the arch- 
bishop, that the duty and functions of his office are purely 
ministerial ; on the other, it is contended, that confirma- 
tion is a solemn judicial act, which, from the earliest ages 
of the Christian Church, it was a part of the archbishop's 
or metropolitan's duty to perform, and that the command 
in the statute was to perform that act in virtue of that 
office, with all its attendant responsibilities in the officer 
performing it and consequences tO the election with regard 
to which it was performed, according to the accustomed 
forms. It is obvious, that those who maintain this latter 
ground take upon themselves a large burthen of affirma- 
tive proof. In order to show what confirmation means in 
this section, they seek to show what it meant in the earliest 
ages and at the time of the passing of this statute ; and 
this is, both on legal principles of interpretation and ac- 

(a) It being impossible to insert the judgments as delivered at full 
length from want of space, it has been thought better to omit those parts 
which relate to the mere question of the mandamus rather than those 
which bear upon the main question. 
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cording to the plain common sense of mankind, a proper 
mode of arriving at the true meaning of the word as given 
in the statute. If the confirmation of a bishop elect was 
a process known at the time of passing the act, of a cer- 
tain nature, to be performed by a certain functionary, and 
having certain consequences, the language of the legisla- 
ture simply directing that functionary to go through that 
process, would deceive and mislead him, unless it were 
used in that sense in which it had at all times previously 
been explained and recognized ; or if other parts of the 
statute make it clear directly, or by strong inference, that it 
was used in some other sense, unquestionably that must 
prevail. It is necessary for the applicants, therefore, to 
examine the whole of the statute, and to show that no 
inference can be drawn from it which contradicts the pre- 
sumption to be drawn from their antecedent historical evi- 
dence. Even if no such inference can be drawn from the 
statute itself, it might be drawn from the provisions of 
other statutes contemporaneous or about the same period 
in pari materia : it was fitting, therefore, to take such sta- 
tutes into the account. Lastly, it was right to examine 
what was done at the time or in succeeding ages by those 
who were bound to obey the statute. But usage cannot con- 
tradict, nor can disuse render it obsolete. The examination 
as to the meaning of th'e statute may be ranged under 
four heads of inquiry, three of which relate to matters of 
fact, and the fourth to the construction of the statute. 
Without entering at length into these several heads of in- 
quiry, my opinion is, that upon each and all such a case is 
made out that we ought to let this writ go, and by the 
practice of this court we do not require, before granting 
this writ, absolute certainty either in fact or law ; but if 
the matter of fact be made probable, we leave it to a jury 
to decide the fact, and we allow the matters of law to re- 
main on the record, in order that our decision may be re- 
viewed by a higher tribunal. If we refuse the rule, we 
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prevent inquiry, we say there is nothing to inquire into, or 
that the matter is unimportant; whereas if we grant it, all 
we do is to say that enough has been done to show that 
it is a case which deserves further inquiry; and since the 
passing of the act regulating the reviewing our decisions 
by courts of error, such a course of proceeding is the more 
imperative. 

It is under these considerations that I enter on the ex- 
amination of the historical evidence adduced. The case 
on the part of the applicants commenced with evidence 
offered even from the apostolic ages of the church. I am 
content to start from the general councils. I presume the 
authority of these councils, on a matter of church govern- 
ment in England before the Reformation, will not be 
questioned. Even as to matters of doctrine, their autho- 
rity is expressly recognized by the legislature after the 
Reformation by stat. 1 Eliz. c. 1, s. 36. At a time when 
Christendom was united as one body, it was considered to 
represent the whole inhabited earth, and when the spring- 
ing up of any important heresy or other such urgent cause 
occasioned the assembly of a council from all nations, it 
was aecumenical, and bound all the members of the one 
entire body. Four great heresies, it is well known, occa- 
sioned the summoning of what have been called the " four 
most famous ancient general councils," and of these we 
have canons by two, those of Nice and Chalcedon, which 
speak of the confirmation of episcopal elections, in terms, 
as being penes metropolitanum : that one elected prtBter 
voluntatem et conscientiam metropolitani ought not to be a 
bishop, non debere esse episcopum. Limit these last words 
as you please, though if you construe them by the light of 
the former, you cannot much reduce their force ; assume, 
if you will, that these canons had reference to a period 
when elections of bishops were more popular than even in 
form they have been in England since the conquest, though 
both councils, be it observed, were called by imperial 
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authority after the establishment of Christianity, and after 
the rulers of the earth had assumed part in the nomination 
to bishoprics, still you have the undisputed fact, that in 
those very early ages the metropolitan did intervene ; his 
confirmation was necessary to complete the election of one 
of his suifragan bishops. Could anything be more reason- 
able than that he should intervene, when he was to ad- 
minister consecration, and when the bishop elected was to 
rule over a diocese within his province, subject to his 
visitatorial power, liable to deposition at his hands ? I feel 
compelled to pass over a large body of evidence of the 
same kind, some from general, some from national coun- 
cils. When we speak of England before the Reformation, 
we must remember that we are speaking of a Roman 
Catholic country. The canon law regulated all decisions 
in spiritual matters at Rome. The decrees of councils and 
of popes, the opinions of learned* men, and other sources 
on which it was founded, would be naturally received as 
authority in the courts of other countries from which ap- 
peals lay to Rome. As the general rule, it is safe to say that 
our ecclesiastical courts govern themselves by the general 
canon law, which was in truth the law of that general 
catholic church, of which the English church was a branch. 
Concurrently with this, however, we had a national canon 
law, not a complete system or furnishing a rule of decision, 
if taken by itself, for all cases. Upon this we have the 
comments of Lyndwood and John de Alhon, which show 
conclusively that the national canon law was for provincial 
and local purposes, and was never intended to overrule 
generally, or supply the place of the general canon law. 
When, therefore, on a point of ecclesiastical law arising 
before the Reformation, the decretals or canonists are 
cited, it may be presumed that they tell us truly what the 
church law in England then was, and the onus lies on him 
who would allege that by reason of some statute or contra- 
rient rule of the common law, the case was not to be decided 
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The result left it clear to my mind that what 
xva decreed by councils had been adopted into the 
a law ; that elections were subject to confirmation by 
'..ic metropolitan; that such confirmation was a real judi- 
cial proceeding; that the process of the election and the 
persons elect were the subjects for consideration as to which 
witnesses were examined, and the result was not unfre- 
quently unfavourable to the elected. The appellate juris- 
diction of Rome would often interfere with the metro- 
politan's confirmation, but after making all deductions on 
these accounts, a body of proof remains substantial and 
abundantly satisfactory that the ordinary jurisdiction of con- 
firmation was in the metropolitan. In WhartorCs Anglia 
SacrOf which is not an original modern work, but a collec- 
tion from ancient and some of them cotemporary writers, 
there are instances of the exercise of this power from the 
year 1277 down to the year 1416. Every case of papal 
confirmation and consecration is not to be taken as evi- 
dence against the power of the metropolitan. [The learned 
judge here referred to several authorities in confirmation of 
the preceding, and then reviewed the acts passed prior to 
the reign of Henry VIII., restrictive of the power of the 
pope to interfere in the nomination of bishops in England.] 
We come now to the statute of Henry VIII., and we 
have to see how it has dealt with confirmation. One 
object of the statute was to put on a clear foundation the 
right of the crown as to the nomination of bishops. That 
right was founded on the right of patronage ; bishoprics 
were donative in the commencement, because the crown 
had founded and endowed them. When at an early period 
elections revived, the crown was still patron, and pre- 
sented; but then revived confirmation, and the analogy 
between a bishopric and an inferior presentative benefice 
was in this point complete. The second object was to 
prevent all interference of Rome with the completing the 
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making of the bishop whom the crown shookl liave nomi* 
natedy and to secure the prompt obedience of the metropo- 
litan to the royal ctwnmaridii. For the first object, it was 
not thoDgfat necessary to alter the ancient canonical mode 
of election and ccmfirmation. Supposing divines to have 
been consulted, they would naturally have been slow to 
sever one link mmeoessarily which bound our church with 
the great Christian commonwealth ; election therefore was 
preserved, but in form only, the power of election was 
dearly taken away by the letter missrve; but if the dean 
and chapter proceeded according to the letter missive, 
nothing new would be required in the remaining steps, 
which would go on as usual. There is no intention shown 
of disturbing the ancient relations of the church. There 
is not a word in the statute to derogate from the power of 
the metropolitan, but it was rather increased by relieving 
it entirely from all papal review and every sort of papal 
interference. Two parties are concerned in the making 
of the bishop after the presentation by the crown; the 
dean and chapter, and the archbishop. Both may thwart 
the nomination, the one by refusing to elect, the other 
by refusing to consecrate. If the former refuse to elect, 
a provision is made by which the king may nominate 
a bishop, and in reason it might have been expected that 
some new process, equivalent to confirmation, should have 
been provided if the latter refused to confirm, but it was 
the less necessary, because the metropolitan's power and 
responsibility remained untouched in the consecration, 
and though he might be punished for wilful and ground- 
less refusal to consecrate, he could not be compelled to do 
that act, and no provision was made for procuring the 
consecration by any other means. 

Let us now see whether the statute does not agree with 
this view [the learned judge here read the several sections 
of the statute]. No qualification is mentioned through the 
whole statute. As to canonical age, it is said a restraint on 
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the generality of this act was created by later statutes, but 
that even as to that, the crown was unfettered when this 
act passed, and as to every other qualification in learning, 
morab or faith is so at this moment. The silence of the 
act on the subject of qualification, as I think, probably 
arises from the fact that it was passed entirely aUo intuitu, 
and left that matter to be considered, as it had been before, 
by the proper ecclesiastical authority. 

When a bishop is nominated by the crown, the arch- 
bishop is required, by the 5th section, ** with all speed and 
celerity to invest and consecrate" the patentee, and to 
** give and use to him all benedictions, &c. requisite, with- 
out suing for, procuring or obtaining hereafter any bulls 
from Rome." The consecration is to be in the ancient 
form, but without procuring any authority from Rome. It 
is a command to the archbishop to consecrate, so as not by 
delay to allow time for impediments from Rome to arrive. 
The statute then returns to the electors. ** Their election," 
it is enacted, ** shall stand good and efiectual to all intents 
and purposes;" and after certification of it to the crown, 
the person elected ** shall be taken and reputed as lord 
elected " of the see. These are the words on which great 
reliance is not unreasonably placed, and it would be un- 
candid in me to deny that I have felt their weight ; but they 
seem to me to be inserted with a twofold view, — first, to 
meet one of the great divisions into which the inquiry in 
confirmation was by the canons branched, — I mean the 
vrocessus electionisy — so far as the electors were concerned, 
and that there should be no impeachmentof their proceed- 
ing ; whether the party were qualified canonically or not, 
their act was good, and the party became lord elect; and, 
secondly and mainly, this election was to have its virtue 
without the aid of any papal allowance. The lord elect 
is then to make his ** oath and fealty only to the king," 
prohibited thus from any oath of subjection to Rome, and 
the crown is to signify the election to the archbishop, re- 
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quiring him to " confirm/' the words " speed and celerity" 
being here omitted. 

Upon this section the question turns. The archbishop 
is directed to '^ confirm/' and to invest and consecrate, and 
to give and use all such benedictions, &c. No particular 
description is given of any of these things which the arch- 
bishop is to do. If, when the statute was passed, he had 
asked, How confirm ? the answer must have been, As you 
did before the act. His functions were the same before as 
after the act. If his duties were ministerial before, so are 
they now. If before the statute he was bound to examine 
at confirmation, so is he now ; for it would require very 
strong words to effect the change and to deprive him of 
that right. If the words which close the sentence and 
refer to Rome be only held to override the words " con- 
firm, invest and consecrate," as they naturally would do, 
a meaning is given to the whole which is consistent with^ 
the purview of the act, and a great objection is removed 
from its provisions ; for then it cannot be objected that the 
crown may make any improper person a bishop. It can 
only do what the electoral body could have done before, 
leaving all questions of fitness and qualification as proper 
subjects for the judicial inquiry of him on whom the 
church has cast the most responsible duty of consecration. 
I think it was felt in the course of the argument, that if 
consecration could not be separated from confirmation, 
great difficulty was cast upon the crown lawyers : and I 
think they cannot be separated. Let any one read the 
office for consecration, either as it stands now or as it stood 
in the time of Edw. VI. and let him say whether it is pos- 
sible to suppose that the archbishop in that solemn function 
proceeds merely ministerially. The 7th section of the 
statute 25 Hen. VIII. contains penal clauses, and provides 
for three classes of oflFences. The first is, where the elec- 
tors refuse to elect ; the second, where the archbishop re- 
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fuses to invest and consecrate ; and the third, where any 
persons admit, maintain or allow any thing contrary to the 
due execution of the act. In the first two cases a time is 
fixed; and from the shortness of the time allowed, it is 
argued, that it could not be the intention of the legislature 
to allow opponents to appear, as it would take much longer 
time to determine upon their objections. But if the sta- 
tute enjoined the archbishop to do a judicial act, and he 
prosecuted it without delay, that would be an answer to an 
indictment ; and the time would be sufficient to ascertain 
if he was delaying confirmation wilfully. I have now 
very imperfectly and very hastily examined this statute. 
Though severe in the measure of its penalties, it is not so 
in reference to the scale of punishments in the age in 
which it passed ; and it did but adopt a mode of punish- 
ment which it found in the statute book, appropriated, as 
it were, to ofiences of a similar kind, those, viz. of im- 
proper communications with the see of Rome. But if the 
statute be rightly construed by the crown lawyers, at the 
same time that it casts ofi* the vexatious interference of 
Rome, it bids freemen and Christians still to bear an in- 
tolerable yoke on their consciences, and profane those 
ordinances by the most barefaced mockery, because it 
commands the highest officers in our holy church to assume 
the form and countenance of judges, and to hold a sem- 
blance of an open court, to invite opposers, and swear 
witnesses on the Gospels, to pronounce a solemn sentence 
in the name of the Saviour; and yet tells them that 
all this is but shadow and sham. It compels them to sum- 
mon their comprovincial bishops to aid them in conse- 
crating no matter whom, in violation of their own most 
solemn vows, — against, it may be, their own deep convic- 
tions and ascertained knowledge; and all this it bids them 
do, as it is said, without possibility of defence, with no 
plea that could be sustained in a court of justice in case 
of disobedience. 
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It has been said, that in Ireland and the colonies, the 
crown exercises this power of nomination^ without con- 
firmation ; but in the latter case the sees have been created 
and bishops appointed, not under any acts of the legisla- 
ture, but by the exercise of the royal prerogative alone ; 
and the metropolitan is under no compulsion whatever as 
to the consecration. I say but a few words as to the form 
of proceeding in confirmation ; but it seems to me clear that 
we have now effectually the same form as obtained before 
the Reformation, and if so, the form probably which ob- 
tained from very early ages. The dilemma is this : either 
the form is thus ancient, or it obtained almost imme- 
diately after the Reformation. If the former, what weight 
does it not add to the whole evidence of facts down to that 
event? — if the latter, will anyone assign a plausible reason 
for the inventing a procedure so solemn, so judicial in all 
appearance, if the process itself were but a shadow ? Will 
any instance be produced in history of great and grave 
functionaries, such as archbishops and bishops, setting 
about to contrive, or allowing to proceed, or taking part 
in enacting such a ridiculous, and, at the same time, 
profane mockery. Originally the confirmation may have 
been uncertain as to form, but it seems early to have 
grown into a certain established course of procedure, and 
analogies will supply themselves immediately to the minds 
of lawyers, drawn from what has happened in regard to 
many of our own legal proceedings. Those forms, when 
established by usage, become binding, and the archbishop, 
even if it be a mode only of informing his own conscience, 
must inform it now in the mode prescribed. The church 
has yet more urgent rights, and justice requires that such 
a proceeding as this, whether in fairness to the bishop 
elect, or in fairness to the church concerned, should be 
open and governed by certain definite forms ; for it is by 
forms in a court of law that rights become substantially 
protected. If, therefore, this was in the first instance a 

g2 
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proceeding that might have assumed any form, or at first 
was governed by no form at all, yet if^ for at least three 
hundred years, it has taken a particular shape — that shape 
judicial, that proceeding carried on in open court, and 
parties summoned to make their appearance in that place 
— then, according to that proceeding, by that form, and in 
that open court, I conceive the archbishop is bound now 
to proceed. 

It has been urged that there has been a total absence 
of the exercise of this right since the Reformation, but this 
does not appear to be made out satisfactorily ; and if it be 
so, it only introduces some difficulty into the case; for^ 
setting against that the existence of this form during the 
whole of that time, and considering the circumstances 
that may explain why no appeal has been made, the 
argument appears to me of little weight. 

For all these reasons it seems to me that this rule ought 
to be made absolute. 

Patteson, J. — I do not propose to enter into a full 
examination of the passages cited from the works of 
writers on the canon law, as well English as foreign, and 
from various authors on the subject of confirmation of 
bishops, which were very properly brought before the 
court in the course of the argument of this case. They 
establish satisfactorily, that in all Christian countries, in 
England as well as others, wherever a bishop was elected, 
from the earliest times until the passing of stat.26Hen.VIII. 
c. 20, whether by the people, by the clergy and people, by 
the clergy without the laity, or by chapters or convents, 
that election required to be confirmed, in order to be per- 
fect ; that such confirmation was the act of some eccle- 
siastical superior, and was a judicial and not a ministerial 
act ; one which involved an inquiry into the regularity and 
sufficiency of the election, as well as the identity of the 
person elected. 
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It has been said^ that in Ireland and the colonies, the 
crown exercises this power of nomination, without con- 
firmation ; but in the latter case the sees have been created 
and bishops appointed, not under any acts of the legisla- 
ture, but by the exercise of the royal prerogative alone ; 
and the metropolitan is under no compulsion whatever as 
to the consecration. I say but a few words as to the form 
of proceeding in confirmation ; but it seems to me clear that 
we have now effectually the same form as obtained before 
the Reformation, and if so, the form probably which ob- 
tained from very early ages. The dilemma is this : either 
the form is thus ancient, or it obtained almost imme- 
diately after the Reformation. If the former, what weight 
does it not add to the whole evidence of facts down to that 
event? — if the latter, will anyone assign a plausible reason 
for the inventing a procedure so solemn, so judicial in all 
appearance, if the process itself were but a shadow ? Will 
any instance be produced in history of great and grave 
functionaries, such as archbishops and bishops, setting 
about to contrive, or allowing to proceed, or taking part 
in enacting such a ridiculous, and, at the same time, 
profane mockery. Originally the confirmation may have 
been uncertain as to form, but it seems early to have 
grown into a certain established course of procedure, and 
analogies will supply themselves immediately to the minds 
of lawyers, drawn from what has happened in regard to 
many of our own legal proceedings. Those forms, when 
established by usage, become binding, and the archbishop, 
even if it be a mode only of informing his own conscience, 
must inform it now in the mode prescribed. The church 
has yet more urgent rights, and justice requires that such 
a proceeding as this, whether in fairness to the bishop 
elect, or in fairness to the church concerned, should be 
open and governed by certain definite forms ; for it is by 
forms in a court of law that rights become substantially 
protected. If, therefore, this was in the first instance a 
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son ; nor was there any legislative enactment restraining 
the freedom of elections. Therefore, the annulling of any 
such election by the archbishop or the pope, when the act 
of confirmation was performed, did not trench upon the 
prerogative of the crown. 

The authorities from the Year Books, cited in Evans v. 
Ascuithe, show that confirmation was a necessary act ; 
so much so, that a bishop elect was not so completely in 
his office before confirmation as to occasion an avoidance 
of any living which he had before ; and the reason given 
is, because confirmation might be refused, and so the elec- 
tion vacated. 

Taking it then to be established by the authorities, that 
when the statute 25 Hen. VIII. c. 20, was passed, con- 
firmation was a judicial act, I proceed to consider the 
provisions of that statute. [Here the learned judge, after 
referring to the statute 26 Edw. III. c. 6, and 23 Hen. VIII. 
c. 20, read the preamble and fourth section of 25 Hen. VIII. 
c. 20, particularizing the words that the dean and chapter 
are to elect the person named in the letters missive and 
none other.] — Here then is an entirely new matter intro- 
duced into the proceeding of election, viz. the letter mis- 
sive, because, although before that time the letter missive 
went by way of recommendation, it need not have been 
obeyed ; it was a mere request, and there was no legis- 
lative enactment by which the chapter would be compelled 
to obey and act upon it ; but since that time the electors 
are to elect the person named and no other. [The learned 
judge here read the fifth section of the same act.] — ^The 
archbishop is thus required to confirm, invest and conse- 
crate the bishop elect, without suing any bulls, letters or 
other things from Rome ; but he is not required in express 
terms to confirm and consecrate without inquiry, or any 
known and accustomed form of proceeding. The statute 
is silent as to the course and form of confirmation and con- 
secration. 
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If the statute had not introduced the provisions about 
the letters-missive, the election must have remained free^ 
and the confirmation would have been a judicial act; it 
becomes therefore important to consider the effect of those 
provisions. They convert the election into a virtual ap- 
pointment by the crown, making the election a mere form ; 
do they therefore make the confirmation a mere form also? 
It may be that the election is to stand good as an election 
just as if the election were free, but subject to the same 
consequences of not being confirmed. The statute has 
made no provision for the refusal of the archbishop to 
confirm. It has, therefore, in some sense, rendered it in 
the power of the archbishop to refuse to confirm the 
election, subject to the penal consequences of his refusal. 
The legislature seems to have considered that confirmation 
was unnecessary where there was no election ; and in the 
Irish statute which abolishes election, no mention is made 
of confirmation from the beginning to the end ; and it is 
said, that as confirmation is unnecessary where the crown 
appoints the bishop directly, it was equally unnecessary 
where the crown appoints the bishop circuitously. It is 
in vain to conjecture the reasons which may have actuated 
the legislature in those troublous times; looking at the 
words used, I see nothing which imports that the con- 
firmation and consecration were to be mere ministerial 
forms and shadows; they are both required in one and 
the same sentence, and in the same language. I cannot 
bring myself to believe that the legislature of this country 
could ever intend that the solemn act of consecration should 
be a mere form and shadow, and if not, neither can con- 
firmation be so, for one and the same interpretation must 
be put on the language which is applied equally to both ; 
and if any lawful impediment to the consecration came to 
the knowledge of the archbishop, I cannot believe that 
the legislature intended to force him, knowingly and 
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without regard to such impediment^ to perform the solemn 
act of consecration. 

The confirmation and consecration contemplated by the 
legislature seem to be such as would formerly have been 
required to be sanctioned by bulls from Rome ; and can it 
be supposed the bulls would have been necessary if the 
act to be performed had not been a judicial one ? I cannot 
feel myself justified in attributing to the legislature the 
enactment of mere form, shadow, and pretence, beyond 
what the express words compel me to do, and I feel bound 
to construe the words according to their known and re- 
ceived meaning. It appears to me, therefore, that by the 
6th section the archbishop is required to confirm the 
election '^ as of old time hath been accustomed," i. e. in a 
judicial course. 

The 7th section, containing the penalty of pramunire 
against the dean and chapter for not electing within 
twenty days, and against the archbishop for not con- 
firming and consecrating within twenty days, remains to 
be considered. It has been doubted whether this clause 
applies in any case except where something is done or 
omitted to be done in consequence of communication with 
the see of Rome. I think the section clearly not appli- 
cable to the exercise of any jurisdiction or authority of the 
archbishop which he might lawfully have. I apprehend 
that the true meaning of the 7 th section is, that if the 
archbishop shall refuse, without lawful cause, to confirm 
within twenty days, he shall be liable to the penalties of 
pramunire. All statutes enacting penalties must be con- 
strued strictly ; and whenever a penalty is attached to the 
refusal to do any act, be it judicial or ministerial, the 
refusal must be without lawful cause and excuse, the proof 
of which may perhaps lie on the party refusing, but which, 
being proved, would be an answer to any proceeding for 
the penalty. The pendency of a judicial inquiry, if it be 
such, would be lawful excuse as regards the delay beyond 
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the twenty days^ as much as illness of the archbishop^ or 
of the bishop elect. So a bon& fide decision of the un- 
fitness of the bishop elect after judicial inquiry would be 
lawful cause as regards an ultimate refusal to confirm the 
election. If confirmation be a judicial act, there is nothing 
in the 7th section which should prevent its being so, or 
subject the archbishop to the penalty if he proceeds bon& 
fide. It is said that this would be a violation of the pre- 
rogative of the crown, but I do not think the construction 
which I put upon the statute derogates from that preroga- 
tive ; it only does not extend it ; it does not give the arch- 
bishop power to put a veto on the nomination of the crown, 
but only to exercise his ancient power. It is urged that 
there is no instance of the exercise of this right, but the dis- 
use of a power or authority will not destroy that authority. 

The opinions of various writers referred to in the argu- 
ment appear to me, as far as they go, to afford an inference 
that the general notion has been, that the archbishop is 
compelled to confirm under the penalties of prcBmunire. 
In Mason's " Vindicia EcclesicB Anglicana/' the answer 
to a supposed question, — What is to be done, if the king, 
being deceived, should appoint an unfit person? is, that 
on representation to the king no doubt he would appoint 
another ; whereas it would have been a ready answer to 
have said, the archbishop will refuse to confirm if it had 
been thought that he had the power. 

If it is meant, however, to be inferred, that from the 
time of the statute the received opinion was, that con- 
firmation had become a mere form, it must have been 
known to all the different archbishops and their vicars- 
general; and it is difficult to understand why the pro- 
ceedings at confirmation were not altered so as to suit the 
altered nature of the act of confirmation itself. If it was 
known to be a ministerial and not a judicial act, then, 
from the time of the statute to this day, a solemn mockery 
has been knowingly gone through at every confirmation ; 
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the whole forms of which are assuredly of a judicial and 
not a ministerial act. 

The forms given in Gibson for the different stages of 
the proceeding have all the appearance of a judicial pro- 
ceeding, and it is difficult to believe such a continuance 
of mockery and deception by so many persons without 
any assignable motive. 

It seems to me, that no sufficient evidence is afforded by 
the events since the statute to show, that it was intended 
to alter the nature of confirmation^ or to justify me in 
putting a different construction on that statute from that 
to which a consideration of the words of it has led me. 
It was next said^ that the office of vicar-general was not 
judicial, and that he had no contentious jurisdiction. 
Prima facie confirmation is not a contentious business ; 
but it does not follow that if it should become so, the 
archbishop would be deprived of his authority ; if then, 
the archbishop acted judicially, he would have the same 
power of summoning witnesses as in other cases. The 
case of Bishop Montague must have drawn much attention 
to the proceedings in confirmation, and it appears to me 
that the citation would then have been discontinued if it had 
been thought to be a mere mockery ; it is not as if no such 
question had ever arisen, but as it did arise in the case of 
Bishop Montague^ I cannot account for the continuance 
of the citation afterwards, if it was considered to mean 
nothing. If then confirmation is to be regarded as a 
judicial act, the next question is, who are entitled to inter- 
fere and be heard. The words of the citation are, " that 
all persons may come forward, and they shall be heard f* 
and this citation is stuck up in the church before the day 
fixed for confirmation, and is proclaimed at the con- 
firmation. Whether or not the same practice existed be- 
fore the statute of Henry VIII. does not appear; but if 
it did, the continuing of it is strong evidence to show that 
confirmation has been treated since the statute as a judi- 
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cial act ; and if it was not in use before, the making and 
introducing of it afterwards is perhaps still stronger evi- 
dence to the same effect; but that some citation to the 
same effect was always used in this country, and under 
the canon law, is clearly established. If the ordinary 
and customary mode was to make such citation, neither 
the archbishop nor the vicar-general could alter that form 
and practice by his own authority, nor could he be justified 
in refusing to hear any person who came forward with ob- 
jections, although the allowing them might be inconvenient 
and even mischievous. The only question is, whether it be 
law ; and I think he was bound by law to hear them as 
all were cited, and two of the applicants were beneficed 
clergymen in the diocese of the bishop elect. 

The question remains, is the writ of mandamus the pro- 
per remedy ? I doubt whether there could be an appeal 
from the decision of the archbishop under any circum- 
stances ; but in a case like this, where a party has not been 
allowed to appear, he cannot be in a situation to appeal. 
There is a declining of jurisdiction in consequence of the 
misconstruction of an act of parliament ; and the manda- 
mus only goes to put the tribunal in motion— it does not 
direct it how to act. [The learned judge here alluded to 
the principles on which the court acts in granting the writ 
of mandamus.] 

I am aware of the evil connected with the agitation of 
men's minds upon this subject, and the delay which may 
be interposed ; but that is not a sufiicient reason for re- 
fusing the writ. I have not alluded to the nature of the 
objections to be urged, for, in my opinion, the mistake has 
been in refusing to admit the parties to appear and state 
their objections, whatever they might be. Upon these 
objections the archbishop or his vicar-general is to deter- 
mine, and this court will not interfere with his decision. 
Upon the whole, I think this rule should be made abso- 
lute. 
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Lord Denman, C. J. — [After a summary of the main 
facts of the case.] I advisedly abstain from discussing 
the several objections to refusing the writ of mandamus, 
though I agree with the very able judgment of my brother 
Patteson upon this point. I am of opinion, that there is 
£i prima facie case of wrong done to the opposers. The 
previous citation for opposers to appear, and the proclama- 
tion which is to the same effect, furnish some evidence that 
opposers had a lawful right to appear and be heard to 
make their objections ; and when opposers come to state 
those objections, to stop their mouth at the very outset of 
the ceremony, and close the door of the court upon them, 
is a practice reflecting no honour on the wisdom of those 
who framed it. The absurdity of these particulars can 
only be exceeded by the sentence of contumacy, with 
which they close, pronounced solemnly on those who ap- 
pear and claim to be heard, for their default in not appear- 
ing. This anomaly, however, is distinctly avowed by per- 
sons entitled to our highest respect and almost unbounded 
confidence, by the venerable primate of the realm, a bishop 
during a quarter of a century, and archbishop during much 
the greater part of that period, who must have taken a 
leading part in the confirmation of almost all the reverend 
prelates who now adorn the bench; one who in trying 
times has uniformly displayed the utmost prudence, mode- 
ration and care ; and whose fine mind and cultivated un- 
derstanding is not impaired by age but matured by expe- 
rience. The act complained of has proceeded upon the 
sanction of persons most eminent in the law; and they 
justify what they have done, not by any attempt to show 
that it is consistent with justice, reason or propriety, (for, 
on the contrary, they lament the continued adherence to 
a form which they admit to be strange and scandalous,) 
but they rely on the express terms of the act 25 Hen. VIII. 
c.20, which states, &c. [His lordship here mentions the 
provisions of the statute already stated.] Upon this sta- 
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tote the obserration occurs, that no form of confirmation 
is given, nor any reference made to antecedent practice. 

Reference is next made to the statute 23 Hen. VIII. 
c. 20 (cited in this statute of 25 Hen. VIII.), intituled 
** An Act for restraining the Payment of Annates to the 
See of Rome," but which extended far beyond that object. 
[His lordship referred to its enactments.] The word "con- 
firm" never once occurs in this statute, which was in force 
and was kept alive by the 26 Hen. VIII. c. 20; so that 
any person delayed by Rome from his appointment to a 
bishopric, and afterwards named and presented by the 
king to the archbishop, is not thereby required to be con- 
firmed at all, but must be made and consecrated on the 
king's sole nomination and presentation. 

Another provision of stat. 25 Hen.VlII. c. 20, was pressed 
as material to show that confirmation was intended to be 
ministerial only. If the dean and chapter refused to elect 
for twelve days, the nomination was in that case given to 
the king, without any necessity for confirmation. 

The statute in question was undoubtedly framed in that 
spirit of jealousy towards Rome which was severing one 
by one all the ties between this kingdom and that see. But 
neither King Henry VIII., nor any other king, was likely 
to leave the manner and fashion of making bishops imper- 
fect for the time to come, when that was one of the professed 
objects of the statute put forth in the preamble of the 
3rd section ; and it was asked, whether such a king was 
likely at the same moment to deprive the pope of his veto, 
and to lodge the very same power in the hands of one of 
his subjects ? The only answer given to this question was 
one which, I confess, I could not hear without surprise 
and regret, because, as I caught it, it was a severe reflec- 
tion on that great father of the English Protestant Church, 
Archbishop Cranmer, and was, as I understood it, that the 
king knew how obsequious an archbishop he had in Cran- 
mer, who would readily conform to any wish that the royal 
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mind might conceived Cranmer was not a blameless man 
— very far from it ; shortly before his death he betrayed a 
lamentable want of firmness ; but the manner in which he 
met his death should have protected him from such reflec- 
tions as those alluded to. I allude to those reflections as 
showing the excitement that prevails either in the counsel 
or client on this subject. It is the duty of the court to 
take care not to be led away by such impressions, and not 
to show too much yielding to those ecclesiastical powers 
which it has been the highest duty and boast of this court 
in all ages to watch with peculiar jealousy. Archbishop 
Cranmer more than once thwarted the king's wishes, and 
advocated the cause of Anne Boleyn against his impe- 
tuosity. In 1559 the Six Articles met with his decided 
opposition. But even supposing he was willing to listen 
to the king's suggestion, he was not immortal ; and a less 
friendly and less tractable ecclesiastic might succeed him. 
Henry knew the strength and obstinacy of religious faith 
from his own experience. It is, therefore, inconceivable 
that, with full means of securing his own complete con- 
trol over so capital a part of his government as the making 
of bishops, he should leave it in any degree to hazard ; and, 
besides, the parliament itself had expressed their discon- 
tent with the clergy, and especially had complained of the 
archbishop's courts ; and it was not, therefore, very likely 
that they should invest them with any new jurisdiction. 
The whole argument on the other side rests on the single 
word " confirm" found in the statute. It does not, how- 
ever, stand alone, but is connected with '^ election ;" and 
these words, '^ shall confirm the said election," plainly and 
naturally imply a duty connected with an election, neces- 
sary to be performed by somebody, which appears in an- 
cient times to have devolved upon the metropolitan. 

When the election was real, two things were required 
to be certified to the archbishop ; first, that the election 
was duly made; secondly, identity of the person who 
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brought the certificate; and it was further desirable, no 
doubt, that the archbishop, by his benediction and gracious 
reception of his new colleague, should inspire the people 
with confidence and respect for him. But it is said, that 
the metropolitan had much more to do, to hold a court for 
summoning accusers from every quarter, and for hearing 
every kind of objection to the eligibility of the bishop 
elect ; and the question now is, not whether he had au- 
thority to confirm or not, and to exercise some discretion, 
but whether he was bound to open a court of this descrip- 
tion. Is there any necessity for such a course ? When 
the person to be confirmed was formerly ordained a deacon, 
more lately a priest, the whole people were called upon at 
those two several periods to pronounce whether they sus- 
pected him of any crime or offence. If they did on his 
first ordination, that was delayed until he was clear of the 
charge. The same process was gone through when he was 
ordained a priest. When bishop elect, he comes with the 
additional testimony of the election itself by parties com- 
petent to judge of his fitness in all respects, or, since the 
statute in question, he brings his nomination by the crown. 
Is that to pass for nothing as a testimony ? Why is the 
archbishop to suspect and to commence an inquiry, and 
to call upon all the world to question the confirmation ? 

The limitation of time imposed on the two great pro- 
cesses of election and consecration strengthen this view. 
The election by the dean and chapter is to be made within 
twelve days ; if not, the king may nominate. The arch- 
bishop is enjoined to consecrate in twenty days, which 
would suffice for the preparation and transmission of do- 
cuments from the most distant parts of the country. Again, 
the election is reduced to a mere form, the appointment 
being in terms to be made by the king. The consecration 
is a more solemn act, the form of which is contained in the 
Book of Common Prayer ; and the thirty-sixth article of 
religion expressly declares that the consecration shall be 
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in this form. The archbishop receives the bishop elect 
from the hands of two bishops ; the oath of fealty follows. 
The archbishop then puts certain fixed questions to the 
bishop who is to be consecrated, to which certain fixed 
answers are given. The consecration, therefore, is said to 
be, like the election, little more than nominal — the one 
initiated by the dean and chapter, and the other consum- 
mated by the archbishop, but both, in reality, the acts of 
the sovereign ; and we are nevertheless asked to discover 
some reason why confirmation should be more real than 
these. The answer attempted is, that the word " confirm" 
had a known legal meaning in the timeof Hen. VIII., and 
was used by the legislature in its legal sense. But though 
it might bear that sense, it did not necessarily bear it to 
the exclusion of any other ; and the question is, whether 
the command to the archbishop to confirm is to be under- 
stood as giving him power to hold a court, with the duty 
of summoning all persons to come in and oppose the con- 
firmation of the bishop elect. The favour of his sovereign 
is supposed to place the bishop elect in a position analogous 
to nothing I am aware of but that of a felon upon whose 
trial the jury is charged. He has pleaded not guilty, and 
all persons are invited by public proclamation, if they know 
of any treasons, murders, felonies or other misdemeanors, 
done or committed by the prisoner, to come forward and 
give their evidence. In that position a bishop elect, ap- 
proved of on his ordination to the offices of deacon and 
priest, nominated by the crown and elected, is placed by 
the favour of the crown ; and the charge is to be made 
darker by the use of the fatal and comprehensive 
addition " heresy." 

It has often been declared by our illustrious prede- 
cessors in this court, that the canon law forms no part of 
the common law of England, unless it has been introduced 
into the laws of this country. Hence I am of opinion that 
the burden of proof rests on those who affirm the adoption 
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of any portion of it in England : but I do not dwell upon 
this principle, for I am fully convinced that this practice 
has never existed at all in this country ; and for this I 
mainly rely upon the arguments of those learned gentle- 
men who have supported the present motion ; they have 
satisfied me that no such opposer has ever been heard on 
any such occasion. If such a case had occurred, it would 
not only have been cited in this court, but would have been 
notorious ; and the total absence of a single precedent for 
the claim now urged, proves that there are no good grounds 
for the present application. All records, historical and 
legal, present a perfect blank to our investigation of this 
subject. During all the centuries that Christianity has 
flourished in this country, there has never been an exhi- 
bition of thib kind, though during such time there must 
frequently have been parties willing to disturb the peace 
of the church. The existence of this court being inferred, 
we are next to infer what its proceeding must be. This 
we derive from the citation of opposers, and from the for- 
mula used. [His lordship here describes the form of pro* 
ceeding already stated.] — In this court of confirmation, 
then, which is turned by the argument into a court of op- 
position, it is absolutely taken for granted that no opposers 
will appear; for if they do, no provision is made for their 
being heard, nor for what shall be done if they are heard. 
The non-appearance of opposers is as much a part of the 
proceeding as any other part, though the absurd form of 
pronouncing them contumacious is still preserved, perhaps 
through the common jealousy of all change — perhaps be- 
cause certain emoluments were earned by these idle cere- 
monies in each of their stages. The evidence that this 
opposition actually took place in the most ancient times 
is very small, the very same as that which proves its ex- 
istence during the last three centuiies, the fact of the pro- 
clamation made. But we know that it has been mere 
matter of form during the whole of the latter period. Why, 

II 
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then, not also mere matter of form during the former ? 
Why may not the ecclesiastical authorities themselyes, 
even in the most ancient times, have the credit of tacitly 
surrendering so invidious and dangerous a power, or 
rather of refusing to adopt it ? I will not say that any 
attempt to carry this supposed law into effect must have 
shown its impracticability and insured its rejection, but 
such a consequence is bigbty probable, and will best ac- 
count for its non-appearance in the books. 

But what a mighty edifice is sought to be raised on this 
word '^ confirm." A court for the trial of unknown accu- 
sations, a judicial authority with process and practice of 
its own, the power of summoning and compelling the 
attendance of witnesses, of securing respect to itself and 
enforcing its orders and decrees. We are told the arch- 
bishop has already a court so endowed, the court of 
audience, which appears in Lord Coh£$ enumeration in his 
4th Institute, who never imagined, however, that it en- 
joyed these functions. Yet all admit that this court is 
possessed of no contentious jurisdiction whatever; the 
vicar-general presides there, but he is no necessary party 
to attend the confirmation of a bishop's election. That 
the appointment of bishops is vested exclusively in the 
crown since the time of Henry VIII. has been an uni- 
versal opinion; that any opposer ever appeared is not 
even surmised. The records of the court of audience and 
of all other courts are silent as to any attempt of the 
kind, with a single exception, and that exception was in 
the case of Bishop Montoffue, when the vicar-general, Dr. 
Rives, is reported to have refused to hear an opposer, but 
to have grounded his refusal solely on the fact that the 
charge was not written, and he is said to have added, that 
if it had been written, he would have received it. Of Dr. 
Rives, we know little, but it is clear to me that if the law 
is as supposed, he was wrong. Nothing is said in that 
law about writing ; the opposer might not be able to write. 
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A dictum was cited in the case of Evans v. Ascuithe^ but 
it proves nothing. A useful pamphlet was cited, intituled 
" The Royalty of the Crown in Episcopal Promotions," 
containing a collection of extracts showing the sentiments 
entertained by canonists, divines, and others upon the pre- 
rogative, and it maintains the same doctrine as that so 
clearly laid down in the thirty-seventh of our articles. In 
p. 17, is an extract from Mason, ^^VindicuR JEcclesia Angli" 
cana/^ in the form of a dialogue between Philodoxus (a 
priest of Rome) and Orthodoxus (a priest of the church of 
England), in which it is said by Orthodoxus : " This pri- 
vilege in the election of bishops belongs to our kings by a 
twofold right, to wit, in right of their sovereignty and in 
right of their patronage." 

This is the power claimed now to be exercised by the 
crown, but which the crown does not in effect possess if 
the archbishop can reject on opposition the bishop nomi- 
nated by the crown. A warrant of King Charles II. 
is given in this pamphlet, by which, after reciting that 
the king had taken into serious consideration how much 
it would conduce to the glory of God, his (the king's) 
own honour, and the welfare both of our church and 
universities, that the most worthy men be preferred and 
favoured according to their merits: it was ordered that 
no secretary of state should move his majesty on behalf of 
any person for preferment in the church without having an 
attestation from certain persons (or any four of them) 
therein named, as proper and competent judges in such 
cases, including the Archbishop of Canterbury and the 
Bishop of London. King William III. made a similar 
order. But in neither of those instances was the right of 
interference with the appointment of the crown in any way 
recognized, nor any allusion made to the rejection of the 
individual nominated for election. Bishop Gibson is men- 
tioned as having been frequently refen'ed to by the king 
on the fitness of persons for spiritual preferments, and he 

h2 
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is a most remarkable authority upon the subject. His 
treatise is the great storehouse of ecclesiastical law, but 
neither in that work nor in the course of any proceedings 
taken by him, does he assert the existence of a power in 
th^ archbishop to defeat by such an inquiry the nomination 
of the crown. There were, certainly, questionable appoint- 
ments made of persons of doubtful orthodoxy. Bishop 
Hoadley no less than four times gave all mankind the op- 
portunity which resulted from this supposed court, of 
summoning all to appear to make opposition to his confir- 
mation on account of his opinions. No such opposition 
was ever made. Archbishop Wake remonstrated success- 
fully against the promotion of Dr. Samuel Clark, and 
Bishop Gibson against that of Dr. Rundle. And sovereigns 
have consulted the archbishop before they nominated 
bishops. But neither in those remonstrances nor consul- 
tations is it shown to have been ever suggested that the 
archbishop could institute and was bound to institute any 
inquiry into the merits and demerits of the parties so 
nominated by the crown, if any opposers thought proper 
to malign them at the time of confirmation. 

The archbishop is said to be converted into a mere ma- 
chine unless he has the power now contended for. Our 
writ seems, however, rather to be sought for to construct 
a machine, with some sort of galvanic influence, to revive 
a body which has been dead for ages, that it may perform 
some convulsive manoeuvres for twenty days, and then re- 
lapse for ever into its dread repose. But this simile would 
imply that the form once had animation, which I do not 
believe. But it is not true that the archbishop acts as a 
mere machine, even if ministerially only, in the confirma- 
tion. Confirmation is necessury to give the new bishop 
all his rights. If the result of the archbishop's inquiries 
should lead him to the opinion that the appointment would 
be injurious, he may advise the crown, in the first instance, 
against issuing the conge d*elire and letter missive. Even 
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afterwards, if he is since informed of facts which convince 
him that the party nominated is unfit, he may ask to be 
relieved from the painful duty imposed by the statute. lie 
may resort to the sovereign and make it clear that the 
congi d'elire and the letter missive were obtained in igno- 
rance of the truth, and ought to be set aside. But even 
at the worst, if the crown persists in nominating a bishop 
whom the metropolitan cannot consent to confirm without 
violating his conscience, his duty is clear; he must act as 
some of our predecessors in this court in old times have 
done when required to submit to dictation from the crown, 
and resigned the office which the crown had given them. 
He must resign. Again, if the dean and chapter are re- 
quired, under the pain of penal consequences, to elect a 
particular person and none other, the law which compels 
them may be an unreasonable, ill-considered and impious 
act of parliament that ought to be repealed ; but why 
should there be more objection to the archbishop's share 
in the solemnity than to that of the dean and chapter? 

Having stated the reasons for the opinion I entertain, I 
think that we ought to refuse the urit of mandamus, but 
I have felt great difficulty and hesitation in acting on that 
opinion, because I feel the ungracious appearance of re- 
fusing opportunity of inquiry. But every judge must act 
on his own opinion, and mine is so entirely settled, that, 
with all respect for my learned brethren, and with great 
regret at being obliged to differ from them, I cannot con- 
sent to say that this writ ought to go. I feel confident 
that if it went it would be good for nothing; the return 
which would be made to it would give it a complete an- 
swer. The only effect of all this would be to keep alive 
the dreadful state of theological animosity which it is im- 
possible not to observe in this country. Perhaps other 
vacancies might occur, and no doubt the example here set 
would be followed ; and in every case the archbishop 
would be called on to summon all mankind as objectors. 
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and to open a court which might never be closed. Some 
deference is due to the high person who is the defendant, 
some deference is due to those who certify the fitness of 
Dr. Hampden, still more is due to the peace of the church 
and the tranquillity of the state. It seems to me that we 
should be putting everything to hazard, and leading to 
consequences which it is impossible to foresee, if that por- 
tion of the court who are firmly convinced there is no such 
law as that contended for encourage the smallest doubt 
as to its existence. Reserving my opinion on that point 
till I had heard all the observations of my learned brethren, 
and keeping my mind open to the last, and free to say 
that this is a question which ought to be discussed, I must 
say that all that I have heard has confirmed me in the 
opinion of the danger of exposing an act of parliament 
of the most simple construction and of the plainest lan- 
guage, and the most inveterate and universal opinion on 
its effect, to the speculations of those who will take down 
forgotten books and wipe off the cobwebs from decretals 
and canons before they can find one argument for disturb- 
ing the settled pfactice of three hundred years. In my 
opinion this rule ought to be discharged. 



APPORTIONMENT OF PARISH CHARITIES BETWEEN 
THE OLD PARISH AND NEW DISTRICT PARISHES, fitc. 



The Statute 8 & 9 Vict. c. 70, intituled " An Act 
for the further Amendment of the Church Build- 
ing Acts," enacts in section 22 that, where the 
commissioners appointed by the church building 
acts shall have formed, or may thereafter form, 
any separate parish, district parish or chapelry 
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under the provisions of any of those acts out of 
any parish, it shall be lawful for the Court of 
Chancery on petition presented as therein directed 
to apportion between the remaining part of such 
parish and the newly formed parish, district or 
chapelry, any charitable devises, bequests or gifts, 
which may have been made or given for the use 
of such parish ; and to direct that the distribution 
of the charity so apportioned shall be made by 
the incumbent or spiritual person serving the 
church, or by the churchwardens of any such dis- 
trict parish, &c., either jointly or severally, as 
the court may think expedient. 

In the matter of Thb West Ham Charities. 
Court of Vice- Chancellor Knight Bruce, 3d March, 1848. 

I^ummars of Case. 

In a petition presented under the above statute, it is not necessary to 
allege any misconduct or mismanagement of the charities, in order to 
induce the court to act. The court will act on such an application, with- 
out necessarily inquiring in any way into the motives of it, and the costs 
of the petition will be paid out of the charity funds. 

Principle on which such an apportionment will be made. 

Case. 

The parish of West Ham was formerly divided into three 
divisions^ viz., Stratford ward, Plaistow ward, and Church 
Street ward, there being one church for the whole parish. 
Charitable gifts of various kinds had been given for the 
poor of the parish of West Ham generally, and like gifts 
of various kinds had also been given for the poor of the 
several wards in particular. In 1830 a new church was 
built in Plaistow ward ; and the whole of Plaistow ward 
had been assigned to it as a new district. In 1834 a new 
church was built in Stratford ward ; and a part of Stratford 
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ward was assigned to it as a new district under the name 
of St. John's. A petition was now presented to the court 
according to the directions of the above-mentioned statute, 
praying that the gifts made to the parish of West Ham 
might be apportioned between the new district of St. John's 
and the remaining part of the old parish, and also that the 
gifts made to Stratford ward might be apportioned between 
the new district of St. John's and the remaining part of 
Stratford ward. 

The petition did not contain any charges or complaints 
against the past or present management of the charities ; 
and it was contended on behalf of the vicar of West Ham, 
that it was necessary to establish by proper proof a case 
of abuse or mismanagement before the court could act 
under the above section of the statute ; but that even if 
the court could so act without such proof, it ought not in 
its discretion to accede to the prayer of the petition, as the 
charities went on very well as at present, and an appor- 
tionment would cause a great and unnecessary expenditure 
of their funds. 

Knight Brucb, V. C, would take it for granted that 
there were the best intentions on all sides, and that the 
charities had been well administered. He thought, how- 
ever, that he had no alternative ; and that, if called upon 
to act, he must direct a reference to the Master as to the 
charities, and as to the propriety of apportioning them as 
asked by the petition ; and if proper, then to approve a 
scheme for such apportionment. But it appeared to him 
much better for the parish to make a scheme for themselves, 
the clergyman and some laymen of the parish meeting 
together for that purpose. That he would then do all he 
could to facilitate the arrangement and dispose of any 
question that might arise when the petition next came on. 

After this expression of opinion, a list of all the charities 
was made out, and two schemes of apportionment prepared. 
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one on the principle of the gross population of the district 
parishes^ and the remaining part of the old parish of West 
Ham ; the other on the principle of the population, after 
excluding all persons living in houses rated at more than 
16/. by the year. Upon the petition coming on again, 
Knight Bruce, V. C, said, he should adopt the principle 
of the gross population, but he thought it best that nothing 
should be inserted in the order about the population, or 
the principle on which the apportionment had been made. 
And he thought that an apportionment might be made of 
the gifts given for Stratford ward between the district of 
St. John's and the remainder of Stratford ward ; and that 
the district of Plaistow should have the gifts given to 
Plaistow ward ; and he further thought that the petition 
was a necessary and proper one, and consequently directed 
that the costs of all parties should be paid out of the 
income of the charily funds (a). 



GLEBE LAND TAKEN BY RAILWAY COMPANY.— 
REINVESTMENT OF PURCHASE-MONEY. 



The general act by which the taking of land for 
railway purposes, and the mode of reinvesting the 
money, is regulated, is the 8 & 9 Vict. c. 18, by 

(n) From the course suggested and allowed by the Vice-Chancellor 
Knight Bruce, in this case, it will be seen that applications may be made 
under this statute at much less expense than is commonly supposed. If 
there is no hostility between the parties, and an amicable arrangement is 
desired, which it is presumed would almost always be the case, there 
would appear to be no reason why the course permitted in the above case 
would not always be allowed. 

In the case of debts and charges, which may )iave been contracted on 
the credit of the church rates, application for an apportionment of the 
debt between the old and new parishes may be made in the manner similar 
to the above under the same section of the statute. 
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which it is directed that if any lands belonging 
to a corporation (under which all glebe would be 
included^ shall be taken for the purposes of a 
railway, the purchase-money, if exceeding 200/., 
shall be paid into the Bank of England in manner 
directed, and shall remain there until it shall be 
ordered by the Court of Chancery, on petition^ 
to be invested in paying off the land-tax affecting 
the remainder of such land, or in the purchase of 
other lands to be settled in the same manner as 
those taken. 

In the case of glebe lands taken for railway 
purposes, some latitude has been allowed as to 
the application of the purchase-money beyond 
the particular purposes above specified, where 
special circumstances may have appeared to ren- 
der it desirable; to which, however, it will not 
be necessary now to advert. 

In rb Midland Railway Company, Ex parte Rector 

OF Brbdicot. 

Vtce- Chancellor of England, June 3, 1848 (a). 

Case. 
A petition was presented to the Vice-Chancellor of 
England on behalf of the rector of Bredicot; and it ap- 
peared that a piece of land forming part of the glebe had 
been taken by a railway company for the purposes of their 
act, the purchase-money for which had been paid in the 
usual manner into the Bank. The amount of the purchase- 

(a) This case is inserted out of chronological order, from its bearing on 
the succeeding case. 
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money was 200/., and of this sum it was proposed to re- 
invest 179/. 10^. in the purchase of other land adjoining, 
which was to be settled as glebe. To this there was no 
objection ; but the petition went on to pray that the re- 
maining sum of 20/. lOs. should be paid to the rector in 
liquidation of some extra costs, which it was shown by 
affidavit that he had incurred beyond such us were allowed 
by the act. 

It was stated that a similar order had been made in 
another case of the same nature; but in that case the 
amount ordered to be paid over was the sum of 3/. only. 

The Vice- Chancellor, after observing upon the differ- 
ence between the two amounts, said that, if he were to 
grant this application, another might be made for a still 
larger sum, and that it would be difficult to know where 
to stop ; that probably there were many other cases like 
the present, and he thought it might be very desirable that 
a short act of parliament should be passed for the purpose 
of enabling the court to exercise some authority for avoid- 
ing the inconvenience which manifestly arose from leaving 
these small sums of money unapplied. But that at pre- 
sent the application must be refused, and that he could 
only order the dividends to be paid to the rector for the 
time being (a). 

(a) Frequently, however, the Court of Chancery has refused to make 
an order in this form, but has limited the order so as to apply only to the 
petitioner before the court so long as he may continue entitled, thereby 
rendering it necessary for each succeeding incumbent to appear before 
the court to renew the application. 
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GLEBE LANDS TAKEN BY RAILWAY COMPANY.— 
REINVESTMENT OF PURCHASE-MONEY. 



See preface to preceding case. 

In re Sheffield and Lincolnshire Railway Com- 
pany, Ex PARTE Vicar op Clarborough. 

Vice-Chancellor of England, March 25, 1848. 

I^ummars oC Case. 

Where the lands, in which the purchase-money was sought to be rein- 
vested, were of greater value than the original purchase-money, and were 
to be partly paid for from another source, the court notwithstanding directed 
all costs of the petition, reference, title, &c. to be paid by the company. 

Case. 

The above-naaied railway company had taken under 
their powers a part of the glebe of Clarborough, and had 
paid the purchase-money, 644/., into court in the mode 
prescribed. The vicar, in seeking a reinvestment for this 
purchase-money, had agreed for the purchase of property 
to the amount of 1000/. ; and it appeared from the report 
of the Master, to whom the matter had in the usual course 
been referred, that the bishop was willing that there should 
be raised under an act of parliament so much money as, 
together with the 644/., would make up sufficient for pur- 
chasing a piece of land for a new parsonage house, and 
that it would be a great benefit for the incumbent if the 
purchase were completed. The vicar consequently pre- 
sented his petition to have this report confirmed, and to 
have the further necessary directions given, and also pray- 
ing in the usual manner that all his costs and expenses 
incurred in the matter of the reinvestment of the purchase- 
money, and of the inquiry before the Master, and of this 
application, and of all proceedings relating thereto, should 
be paid by the railway company. 

To this, on the part of the railway company, it was ob- 
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jectedy that as the property purchased for the vicar was of 
greater value than that taken by them, and than the pur- 
chase-money paid by them into the Bank, the expenses of 
the reinvestment were more than they ought to pay. That 
some part of the new lands purchased could not have 
been purchased with their purchase-money, and that they 
could only have to do with that which was so purchased, 
and that they ought not to pay the expenses of that part 
of the state of facts carried in before the Master, which 
related to the advance of money by sanction of the bishop. 

The VrcE-CHANCELLOR, however, overruled all these 
objections, and directed all the costs incurred to be paid 
by the company according to the prayer of the petition (a). 

(a) In this as in the other cases of a like nature, the Court of Chancery 
appears to incline as far as possible to exempt the party whose lands have 
been taken, and who is thereby compelled to seek a new investment, from 
every species of expense, and to adopt the full spirit of the act of parlia- 
ment, that, as a railway company take these lands for their own benefit, 
they must pay for every expense they may occasion, and that neither the 
purchase-money to be reinvested shall in any way be diminished, or the 
party reinvesting put to any cost in the meantime. Thus in cases which 
are the converse of that above mentioned, and where the proposed repur- 
chase is of smaller amount than the money to be reinvested, it oflen 
becomes necessary that the expenses of the petition, reference, &c. should 
be incurred more than once ; and in such cases the court has held that 
tlie company must pay the costs of all the several investments, should it 
be found proper for the party to reinvest in that manner. 



TITHE COMMUTATION— APPEAL TO COURT OF LAW 
AGAINST DECISION OF COMMISSIONERS. 



By the 6 & 7 Will. IV. c. 71 (the Tithe Commu- 
tation Act), s. 46, it is provided that any person 
claiming to be interested in any lands or tithes, 
who shall be dissatisfied with the decision of the 
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commissioners, may, when the yearly value of 
the payment exceeds 20/., cause an action to be 
brought in any of the courts of law against the 
person in whose favour the decision has been 
made, in such manner as the commissioners may 
direct, within the time there specified, in which 
action the plaintiff shall deliver a feigned issue 
whereby the right may be tried, and shall pro- 
ceed to trial in the manner and at the time 
directed ; and that every defendant in such action 
shall accept such issue ; and after giving further 
directions as to the trial, power is given to the 
judge, before whom any such action may be 
tried, to direct the jury to find a verdict subject 
to the opinion of the court upon a special case; 
and the verdict which shall be given in any such 
action or the judgment of the court upon the 
special case shall be final, and binding upon all 
parties thereto, unless the court shall set aside 
such verdict and order a new trial. And it is 
further provided, that after such verdict given 
and not set aside by the court, or after such deci- 
sion of the court, the commissioners shall be 
bound by such verdict or decision. Lastly, the 
costs are in the discretion of the court to be taxed 
in the usual manner, and the like execution may 
be had for the same as if they had been recovered 
upon a judgment of record of the said court. 

Thorpe r. Plowden. 
In the Exchequer Chamber, Feb. 5 and May 15, 1848. 

Sbnmmattt o^ Caw. 

Under the above-mentioned section of the act, no writ of error lies upon 



.t 
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a judgment of thb court given upon the feigned issue, and a writ of error 
upon such judgment having been brought, the Court of Exchequer 
Chamber ordered the writ to be quashed. 

Case. 
A feigned issue had been brought to try the plaintiff's 
right to the tithes of Aston le Walls, in the county of 
Northampton ; the case was tried at the assizes for that 
county, and a verdict by consent taken for the plaintiff 
subject to a special case, with liberty to turn the same 
into a special verdict if allowed by law ; the special case 
was argued in the Court of Exchequer and judgment given 
for the defendant, and the special case was afterwards 
inserted in the record as a special verdict of the jury. 
Upon this judgment the plaintiff brought a writ of error, 
and a rule was afterwards obtained by the defendant call- 
ing on the plaintiff to show cause why such writ of error 
should not be quashed. 

WilleSf for the plaintiff, argtled that as the section 
throughout called the proceeding an action, it must be 
subject to all the ordinary legal incidents of an action, and 
amongst others therefore, to a writ of error; that the words 
of the section, directing the judgment to be final and con- 
clusive, could intend only that the judgment should have 
the finality and conclusiveness which are the usual attri- 
butes of a superior court, and did not necessarily exclude 
the possibility of its reversal by a court of error ; that a 
party could not be deprived of his right to bring a writ of 
error, except by express words, which were not found in 
this case. 

Watson and Pigott, for the defendant, contended, that 
the obvious meaning of the section was, that the verdict, 
subject to the opinion of the court upon the special case, 
should be conclusive, except only in a case where the 
court should think proper to set aside the verdict and 
grant a new trial. 
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commissioners, may, when the yearly value of 
the payment exceeds 20/., cause an action to be 
brought in any of the courts of law against the 
person in whose favour the decision has been 
made, in such manner as the commissioners may 
direct, within the time there specified, in which 
action the plaintiff shall deliver a feigned issue 
whereby the right may be tried, and shall pro- 
ceed to trial in the manner and at the time 
directed ; and that every defendant in such action 
shall accept such issue ; and after giving further 
directions as to the trial, power is given to the 
judge, before whom any such action may be 
tried, to direct the jury to find a verdict subject 
to the opinion of the court upon a special case ; 
and the verdict which shall be given in any such 
action or the judgment of the court upon the 
special case shall be final, and binding upon all 
parties thereto, unless the court shall set aside 
such verdict and order a new trial. And it is 
further provided, that after such verdict given 
and not set aside by the court, or after such deci- 
sion of the court, the commissioners shall be 
bound by such verdict or decision. Lastly, the 
costs are in the discretion of the court to be taxed 
in the usual manner, and the like execution may 
be had for the same as if they had been recovered 
upon a judgment of record of the said court. 

Thorpe v. Plowden. 
In the Exchequer Chamber, Feb. 5 and May 15, 1848. 

Jjbuttmars of CMt . 

Under the above-mentioned section of the act, no writ of error lies upon 
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a judgment of this court given upon the feigned ioBuey and a writ of error 
upon auch judgment having been brought, the Court of Exchequer 
Chamber ordered the writ to be quashed. 

A feigned issue bad been brought to try the plaintiff's 
right to the tithes of Aston le Walls, in the county of 
Northampton ; the case was tried at the assizes for that 
county, and a verdict by consent taken for the plaintiff 
subject to a special case, with liberty to turn the same 
into a special verdict if allowed by law ; the special case 
was argued in the Court of Exchequer and judgment given 
for the defendant, and the special case was afterwards 
inserted in the record as a special verdict of the jury. 
Upon this judgment the plaintiff brought a writ of error, 
and a rule was afterwards obtained by the defendant call- 
ing on the plaintiff to show cause why such writ of error 
should not be quashed. 

Willes, for the plaintiff, argtied that as the section 
throughout called the proceeding an action, it must be 
subject to all the ordinary legal incidents of an action, and 
amongst others therefore, to a writ of error ; that the words 
of the section, directing the judgment to be final and con- 
clusive, could intend only that the judgment should have 
the finality and conclusiveness which are the usual attri- 
butes of a superior court, and did not necessarily exclude 
the possibility of its reversal by a court of error ; that a 
party could not be deprived of his right to bring a writ of 
error, except by express words, which were not found in 
this case. 

Watson and Pigott, for the defendant, contended, that 
the obvious meaning of the section was, that the verdict, 
subject to the opinion of the court upon the special case, . 
should be conclusive, except only in a case where the 
court should think proper to set aside the verdict and 
grant a new trial. 
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The judgment of the court was delivered by Patieson, J., 
May 15th, who, after stating the facts of this case and the 
effect of the above-mentioned section of the act, says : 
'^ Nothing is said in express terms as to a special verdict, 
nor could it be necessary, if the opinion of one court was 
intended to be conclusive, because that opinion could be 
obtained as well on a special case as a special verdict. If 
the facts be undisputed, it is plain that no opportunity of 
removing the decision of the court upon questions of law 
was meant to be afforded, nor can any reason be assigned 
why any distinction should be made, and that decision 
should be reviewed after the facts are ascertained by a 
jury, since the law only and not the facts would be sub 
mitted to a court of error upon a special verdict. Again, 
power is given to the judge at the trial to direct a special 
case, which he cannot do at common law, and such power 
would seem to have no object but that of confining the 
decision on the law to one court, whose decision should be 
final and conclusive, by* making the judge, without the 
consent of the parties, so to shape it. Further, it should 
seem that the proviso as to costs shows that no judgment 
of record was intended to be pronounced, because it directs 
the costs to be in the discretion of the court, and that they 
may be obtained by execution in like manner as if thfy 
had been recovered upon a judgment of record^ which ex- 
cludes the supposition that a judgment of record was 
intended to be entered up. But it is argued, that as an 
action is to be brought, all the incidents of an action will 
attach, and amongst them the finding of a special verdict 
(which is not in terms prohibited) and a judgment thereon, 
and therefore that this case is distinguishable from that of 
a feigned issue under the Interpleader Act, in which there 
is no action; and that, therefore, the case of King v. 
Simmonds is no authority upon the present occasion, nor 
the case of Snook v. Mattock (a). Those cases, however, 

(a) 5 Ad. & Ell. 239. 
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proceeded not so much on the ground that no writ was to 
be issued or action brought, as upon the plain intention of 
the legislature that no ordinary judgment of record should 
be entered up. We are of opinion, looking at all the pro- 
visions of the act in question, that the same plain intention 
of the legislature appears in the 46th section, on which 
this question arises, and that the same consequence fol- 
lows, namely, that the legislature, intending to exclude a 
judgment of record in feigned issues under this act, has in 
effect excluded any writ of error. We are of opinion, that 
whether the facts be put in the shape of a special case or 
a special verdict, the court has power only to direct how 
that verdict shall be entered, which is made binding on the 
commissioners, but that no judgment of record can be 
entered on which to ground a writ of error. This being 
so, the case of King v. Simmonds is a direct authority to 
show that the proper course is for this court to quash the 
writ of error, and the present rule must be made absolute. 



CHANCELLOR OF DIOCESE.— POWERS OF THE COURT 

OF ARCHES. 



Fell r. Law and others, 
Court of Arches, May 26, 1 848. 

The chancellor of a diocese admitted, after objection taken to their 
admission, certain parties as proctors in his court. An appeal was brought 
before the Court of Arches, the chancellor, together with the parties so 
admitted, being made respondents. The chancellor appeared under pro- 
test. Held, that he was entitled to be dismissed. 

The Rev. J. T. Law, vicar-general and official principal, 
commonly called chancellor of the episcopal court of 



/ 
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Litchfield, presented on a regular court day certain per- 
sons for admission as proctors of his court. Mr. Fell^ the 
plaintiff, who was one of the proctors already practising 
in that court, objected, and was heard by the chancellor 
in support of his objection; but the chancellor ordered the 
appointment to be registered and inroUed, from which 
order Mr. Fell now appealed to the above-named court. 
An appearance under protest was given, and the case came 
on for hearing. 

The respondents denied the jurisdiction of the court, 
and among other things submitted, that the admission by 
the chancellor of parties to act as proctors in his court 
was a matter so &r within his discretion that he was not 
amenable for his exercise of it to this court ; and in the 
pleadings it was denied that Mr. Law ever deferred to the 
appeal of Mr. Fell, or ever recognized this court's juris- 
diction to interfere. 

Drs. Addams and Curteis in support of the protest. 
The inhibition is in fact a citation calling on the chancellor 
to appear ; this is unusual, and contrary to precedent. 
This court has no authority to cite Mr. Law, and he ap- 
pears only from respect to the court, and under protest. 
The whole proceeding is wrong; for there is no principle 
or authority to support the citing a judge in an appeal so 
as to make him responsible for acts done by him in his 
court below. A judge cannot be a party to an appeal 
from his own decision. If he has done wrong, the person 
injured must seek his remedy in some other form. 

Sir J, Dodson and Dr. Harding contrct. Where a judge 
ex propria motu does the wrong, which is the case here, 
he may be cited ; there does not appear any other means 
of obtaining a remedy. Herbert v. Gaskell (a case before 
the Delegates) is an authority for joining him in the cita- 
tion, for in that case he was cited, was a party to the 
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appeal and was condemned in the costs. They also cited 
Oughton, tit. 284, 285. 

Sir H. Jenner Fust, after stating the circumstances 
of the case (a). — It appears upon the face of the inhibition 
which has been served in this case, that the chancellor as 
well as the four persons admitted by him were all included 
in the inhibition, and that the chancellor was called upon 
to answer the appeal as well as the other four gentlemen. 
The protest sets forth the grounds of opposition to the 
service of the inhibition ; and it is contended, that Mr. Law 
as chancellor is not liable to be called on to answer to an 
appeal. 1 apprehend there are some cases in which, ac- 
cording to the ancient practice, he might have been so 
called upon, but it appears to me that those cases are not 
precisely similar to the present. Here, though he presents 
the parties to be admitted, it is done ex officio promotOy and 
not ex mero motujudicis. I am therefore of opinion, that 
the chancellor of the diocese of Litchfield is entitled to be 
dismissed, and I accordingly dismiss him at the present 
time from the suit (4). 

(a) These have not been introduced here or alluded to ; the point in- 
volved was one quite distinct from the present, and was not finally decided. 

(6) The protest of the other parties was overruled, and they were 
assigned to appear absolutely. The arguments on either side and the 
judgment were on technical points and points of practice, and it has not 
been thought advisable to insert a further notice of them at present. %, 



VESTRY.— MODE OF ELECTING OFFICERS AT VESTRY 
MEETING.— DEMAND OF A POLL.— DUTIES OF THE 
CHAIRMAN. 



The proper and legal mode of conducting the 

business of a vestry meeting is a subject of much 

importance to the clergyman, whose right and 
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duty it is as minister of the parish, whether he 
be rector, vicar or perpetual curate, and whether 
the vestry meeting be held in the church or 
vestry-room or elsewhere, always to preside at 
such meeting (a). 

As such president or chairman it is his duty to 
control the proceedings, and to take care that 
they are legally conducted ; and it is essential, 
therefore, that he should be conversant with the 
laws by which such meetings and their proceed- 
ings are regulated. 

A vestry meeting is constituted of rateable 
parishioners, all of whom have a right to be pre- 
sent. The common mode of voting upon matters 
submitted to the meeting is, in the first instance, by 
show of hands, but in many cases, as in that below 
mentioned, a show of hands would be no crite- 
rion ; and the chairman may direct a poll without 
first taking a show of hands if he think proper ; 
and if a show of hands be taken, any one there 
present may nevertheless vote afterwards at the 
polling. In the following case, however, it was 
doubted whether the words of a local statute did 
not supersede the general law, and whether a poll 
could be granted for an election of oflBcers where 
it had never been customary theretofore. The 
decision, however, affirms the general applicability 
of the common law mode of conducting such 
elections, and shows that a departure from it in 
a proceeding under a local act would not be 

{a) Laws of the Church and Clergy, 702. 
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allowed in any case unless by reason of some very 
express provision. 

Reg. v. The Governors and Guardians of the Poor 

OF St. Mary, Nbwinoton. 
Court of Queen's Bench, May 27, 1848. 

JIbtiinmarfi o( Case. 

A local act empowered the governors and guardians to call a vestry 
meeting of the inhabitants of the parish on Caster Tuesday in every year, 
at which all the vacancies in the list of governors and guardians were 
to be filled up, by poll or ballot or in such way of election as should be 
deemed most proper and expedient. Held, that such meeting must adopt 
some method of election which may secure the expression of the will of 
the inhabitants in vestry assembled as to each candidate ; that a poll 
being demanded, the vestr}' may be adjourned, and that the election can 
not be confined to those then present. 

Case. 

The local statute, 54 Geo. III. c. 113, appoints certain 
parties to be governors and guardians of the poor of the 
parish of St. Mary, Newington ; and by sect. 3 provides, 
that it shall be lawful for such governors and guardians 
to call a vestry meeting of the inhabitants of such parish 
on the Easter Tuesday in every year, at which meeting all 
the vacancies in the list of governors and guardians shall 
be filled up by poll or ballot, or in such way of election as 
shall be deemed most proper and convenient, provided that 
after the expiration of one year, the inhabitants of the 
parish in vestry assembled shall nominate and choose 
twelve persons in lieu of those retiring each year. 

At a meeting duly held in pursuance of the statute for 
the purposes of the election, two candidates were proposed 
for the first vacancy, and the one of them for whom the 
majority was declared on a show of hands was elected in 
that vacancy ; then another pair were put up for the next 
vacancy, and the same mode was adopted to fill up each 
one of the vacancies. This was the course which had 
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always been pursued since the passing of the local statute, 
but on this occasion, on one of the candidates being thus 
rejected, he demanded a poll, which the chairman refused. 
A rule nisi was afterwards obtained at the instance of 
the party so rejected, calling on the churchwardens of the 
parish and on the governors and guardians to show cause 
why a writ of mandamus should not issue to order them 
to call a vestry meeting of the inhabitants of the parish 
to fill up the vacancies in the list of governor and guar- 
dians, and to nominate and choose a sufficient number 
of persons to complete the list, pursuant to the provisions 
of the local statute. 

Talfourd, Serjt., in opposition to the rule, admitted, that 
after the case of Campbell v. Maund{a) the particular 
mode of election that had been adopted could not be sup- 
ported ; but he contended, that, according to the words of 
the statute, the election was to be confined to those present 
at the meeting. 

Coleridge, J. [after stating the circumstances of the 
case :] — The requisite members had been in fact elected, 
but by a mode which it was admitted could not in itself 
be sustained ; and the questions are, whether that mode 
has been effectually questioned on the last election, what 
was the right mode of election to be pursued for the 
future, and, as regards the governors and guardians, 
whether the writ could properly be directed to them (6). 
[And after stating the circumstances that took place, the 
mode of election adopted, and the course taken by the 
chairman, the learned judge says :] — It is clear that mode 
cannot be sustained, for it does not ascertain the sense of 
the meeting with regard to all the candidates; the indivi- 

(d) 5 Ad. & £11. 865. 

(b) This point hns not been further alluded to either in the argument 
or judgment, as it is inapplicable to the purposes of this publication. 
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dual rejected for the first vacancy may have a greater 
number of hands held up for him than the successful can- 
didate for the second or any subsequent vacancy, and yet 
he is rejected from all. So again, the individual elected 
to fill the first vacancy, who has only been opposed to one 
competitor, might have been rejected had he been opposed 
to all or some of the succeeding competitors ; and even 
if it could be considered that on the present occasion the 
meeting had decided this to be the most proper and con- 
venient way of election, which however does not appear, 
I think such decision would not have legalised it. Those 
general words in the act must receive a reasonable limita- 
tion so as not to defeat the very object, which is to secure 
the filling up the vacancies by a real election made by the 
inhabitants in vestry assembled ; and the right to deter- 
mine the mode of election is limited to a choice among 
such modes as may secure that end, as the two specified 
modes of poll and ballot do. For the same reason, it 
appears to me that where many vacancies are to be filled, 
a show of hands is always an objectionable mode of elec- 
tion ; if the candidates are proposed separately, it is 
morally impossible to preserve accurately in the mind the 
comparative number of hands raised for each ; if they are 
proposed in lists, the electors have not the opportunity of 
discriminating between the individuals of the several lists, 
but must vote for or against the whole of each list, though 
they might wish to make a selection from all. What shall 
be a proper mode of election the statute leaves open to 
question only on one or two points. It must be by poll, 
ballot or such mode as shall be deemed most proper or 
convenient, the judgment as to this being limited in the 
manner I have already pointed out. The party to pro- 
nounce that judgment must be the meeting at large, for 
it is not of common right inherent in the chairman, nor is 
it given to him by this or any other statute, and he cannot 
have acquired it by custom. 



4 
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But whatever the mode of election be, whether poll or 
ballot or some other mode determined on by the meeting, 
the second and remaining question is, must the election be 
made by those only of the inhabitants present at the com- 
mencement of the poll, or, at all events, arriving during 
its continuance on that day, or is the poll to continue by 
reasonable adjournments, so that the inhabitants generally 
may poll in the election? It was admitted to be now 
clearly settled, that the latter was the proper course in 
general, but the words of the 3rd section of the local act 
were relied on in support of the former. But the language 
does not appear to me strong enough to control the gene- 
ral rule of law, which is founded on reason, and by which 
alone in large parishes it is possible for elections to be 
made by the majority of those entitled to have a voice in 
them. The vestry meeting remains the same, however 
many times it may be adjourned in consequence of the 
number of electors. In the general act for the r^ulation 
of parish vestries, 58 Geo. III. c. 69, both in the 2nd and 
3rd sections are words that in a strict and liberal sense 
might seem to restrain the right of interference to those 
vestrymen who are present when the vestry is first consti- 
tuted ; but they have never been so construed. I think, 
therefore, not only was the mode pursued wrong, but that 
it was properly questioned by the objector who demanded 
a poll of the inhabitants generally. 
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RATING PAYMENTS MADE TO RECTOR IN LIEU OF 
TITHE. — WORDS WHICH WOULD BE SUFFICIENT TO 
EXEMPT SUCH PAYMENTS FROM LIABILITY TO RATE. 

It has been now long since determined that tithe, 
and consequently all payments in lieu thereof, are 
rateable to the poor. Yet it is certain that up to 
a recent period the law was not generally so un- 
derstood. Many of the parochial agreements, 
first made under the Tithe Commutation Act, 
contained no notice of or provision for the rates, 
and were consequently returned by the commis- 
sioners to whom they had been sent, in order that 
a sum equivalent to the rates might be added. 
And it may be said that it is only since the passing 
of that statute that the rating of tithe to the poor 
has been generally understood, and uniformly 
enforced. It might therefore have been expected 
that in compositions and agreements for money 
payments in lieu of tithes, made several years ago 
under inclosure acts or otherwise, at a time when 
the rateability of tithe was very little noticed or un- 
derstood, great difficulty would arise in determin- 
ing whether the words in such agreements or local 
acts were sufficiently express to create an exemp- 
tion from rateability, which was probably never 
contemplated at the time when such instru- 
ments were framed. For although the tithe being 
liable to be rated, any payment in lieu of it would 
in the first instance be also liable, yet it is com- 
petent for parties to an arrangement, such as would 
be made under an inclosure act, to agree that the 
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payment in lieu of tithe shall be a net payment, 
discharged from any such liability to deduction. 
There is nothing to prevent such a bargain be- 
tween the parson and his parishioners from being 
made, and the question which has several times 
arisen is, whether, upon a fair construction of the 
words contained in such instruments, the parson 
is liable to or exempted from the rate for the 
relief of the poor. 

Thus where it was declared in an instrument 
of this nature that the parson should receive the 
net value of the tithes, it was held that this meant 
their value, deducting only the expense of collect- 
ing, but not deducting local burdens, while, on 
the other hand, a declaration that the payment 
should be made '* free from all rates, taxes and 
deductions whatsoever;" and in another case that 

1 

the payment should be " free from all taxes and 
other deductions whatsoever, except land tax," 
has been held to mean a net payment exempt 
from liability to poor rate (a). The following case, 
it will be seen, carries this matter somewhat fur- 
ther, and establishes that words less express than 
those in the above instances may be sulBScient to 
create an exemption. 

Req. r. Shaw, Clerk. 
Court of Queen's Bench, June 29, 1848. 

Jbnmmars of Case. 

A private inclosure act enacted that a sum of 90/. should be charged 
upon the lands inclosed in lieu of tithe, and should be paid and con- 

(a) See Laws of Church and Clergy, p. 342. 
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tributed " free and clear of and from all deductions, defalcations or abate- 
ments for or in respect of reprises and outgoings whatsoever." Held, tbat 
these words were sufficient to exempt the parson from liability to the poor 
rate in respect of such sum of 90/. 

Upon an appeal at the Quarter Sessions for the county 
of Leicester, in the year 1846, against a poor rate in the 
parish of Narborough, the justices ordered that the Rev. 
JS. B. Shaw, the rector, should be assessed in the annual 
sum of 90/., payable to him by virtue of the provisions of 
a local act of parliament, in the same proportion as he is 
rated in respect of his tithe; but subject to the opinion of 
the Court of Queen's Bench upon a case, which, so far as 
is material to the point decided, was to the following effect. 

The appellant, being rated as an inhabitant and occu- 
pier of certain lands in the parish of Narborough, appealed 
against a rate for the relief of the poor, and the grounds 
of appeal, in so far as they related to the present case, 
were, * that the said Rev. E, B, Shaw was not rated at 
all in respect of the tithe arising out of certain newly in- 
closed lands within the parish.' 

By a local act for the purpose of inclosing the common 
fields of Narborough, it is enacted that an annual rent 
of 90/. shall from and after the time therein mentioned 
be vested in the then rector and his successors, to be 
payable out of and charged on the lands intended to be 
inclosed, as well such as should be allotted to the rector 
in lieu of his glebe lying in the said common fields, as 
those of the other landowners respectively : and that the 
same should be paid and contributed free and clear of and 
from all deductions, defalcations or abatements for or in 
respect of reprises and outgoings whatsoever, other than 
and except such proportion of the tax charged upon land 
by authority of parliament as the said annual rent of 90/. 
should bear to the yearly value of the lands so thereby 

k2 
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charged with or made liable to the payment thereof for 
the time being for ever; and by such proportions as the 
commissioners and their successors, or any three or more 
of them, should direct or appoint, with power of distress. 
And it is further enacted, that the said yearly rent of 90/. 
shall be in lieu and satisfaction and in full compensation 
of and for all tithes, both great and small, and all com- 
positions and payments for the same arising within the 
said fields intended to be divided and inclosed, and also in 
satisfaction of all tithes, dues and payments of what sort, 
nature or kind soever due and payable to the rector of 
Narborough from the inhabitants of the town of Narbo- 
rougb for themselves and their habitations; and for all 
things titheable arising out of their yards, gardens, orchards 
and homesteads, situate in and about the said town, other 
than and except as thereby specified ; and it is thereby 
further enacted, that nothing in the act contained shall 
impeach, defeat or prejudice the right or title of the rector 
of Narborough to any tithes or dues arising within or out 
of any parts of the said parish other than such tithes and 
dues for which the said annual rent of 90Z. is thereby de- 
clared to be a recompense. 

By the award of the commissioners, made in pursuance 
of the act, they directed that the lands, by the said award 
severally set out and allotted to the respective persons 
therein named, and the owners thereof for the time being 
for ever, in respect thereof, should be charged with the 
payment of the said annual rent of 90Z., in the proportions 
in the award specified ; one of which proportions or sums 
so specified and particularized is the sum of 41. 6s, charged 
upon the lands and grounds allotted to the rector and his 
successors. 

The respondent, the said JE. B. Shaw was, at the time 
of the making of the rate and assessment appealed against, 
the rector of the said parish, and the annual rent of 90/. 
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was then vested in him. He was by the said rate and as- 
sessment assessed at the sum of 85/. in respect of the tithes 
of the lands in the said parish subject to tithe, other than 
the lands allotted by the said award, but was not assessed 
in respect of the said sum of 90/. so charged upon the said 
lands allotted in pursuance of the award and act of par- 
liament. 

The Court of Quarter Sessions decided that he was 
liable to be so rated, and that the rate should be amended 
accordingly. 

If the Court of Queen's Bench should be of opinion that 
the decision of the quarter sessions was right, then the 
order of sessions, so far as it related to the assessment of 
the said annual rent-charge of 90/., was lo be confirmed ; 
but if otherwise, then the order of sessions to be quashed 
so far as it related to the assessment of the said annual 
rent-charge of 90/. 

Whitehurst and Barhw in support of the order of ses- 
sions. If a sum of money is given to the parson in lieu of 
tithes which were rateable, that money will also be rate- 
able, unless the liability be taken away by express words ; 
in the cases of Chatfield v. Rnston (a) and Mitchell v. 
Fordham {h) the words were express, but here the only 
words are reprises and outgoings. The inclosure act does 
not deal with all the lands in the parish, and it would be 
a hardship if this portion were exempt, as by that means 
a greater burden would be thrown on lands not included 
in the act. In /2. v. Wistow{c) it was held that the 
words net rent did not give an exemption, and a rate laid 
on the money after it has reached the rector cannot be 
called a deduction ; the exception as to land tax is only to 
relieve the. tenant from paying, he being in the first 
instance liable. 

(«) 3 B. & C. 863. (b) 6 B. & C. 274. (r ) 5 Ad. & Ell. 250. 
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M. D. Hill and Crowder contra. 

Lord Denman. — I am of opinion that the sessions were 
wrong in this case, and that the overseers were right in 
leaving out the rector from the rate. I cannot entertain 
the least doubt that the clergyman was to have the clear 
sum of 90/.y free from any deductions to be made either at 
the time of payment or afterwards. The particular excep- 
tion of this land tax makes a remarkable argument in 
favour of the poor rate being a deduction, and I think by 
putting any other construction on the act we should make 
it a delusion. It is clear that it was the intention of all 
parties that the clergyman should not be liable to be rated, 
and I will not defeat that intention by giving effect to any 
slight objection. 

o 

Patteson, J. — ^The rector is not to be exempted from 
rateability except by express words; the question there- 
fore is, what is the meaning of the word outgoings. I 
think that word is quite as large as the word taxes was in 
Mitchell V. Fordham, and we are bound to say that under 
it the rector is exempted from poor rate, if the case comes 
within the decided cases. It is said that great hardship 
will exist, as the other lands will have to pay a higher rate 
if the parson is exempted. I do not see that any such 
hardship will follow, as those lands which were before 
liable to tithe are by the arrangement effected under the 
inclosure act increased in value, and the occupiers of them 
may be assessed higher. But however that may be, the 
words of the act of parliament are express, and we are not 
justified in putting a different construction on them on the 
ground of some supposed injustice. It is said that the words 
of the exemption are not the same as in acts of parliament 
on which preceding cases have been decided in favour of 
the rector, and that the word outgoings must mean such 
charges as were payable by the tenant before the rent- 
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charge was paid over to the rector. But I think we should 
be construing the act very strictly if we so confined it ; the 
provision is meant to protect the rector from something 
which he would otherwise have to pay. Outgoings must 
be referred to all outgoings whatsoever in respect of mat- 
ters payable before the time it is received, or afterwards, 
excepting only the land tax. 

Coleridge, J. — I have, after some doubt, come satis- 
factorily to the same conclusion. The doubt I felt was, 
whether the word outgoings was applicable to any sum 
payable after the rent-charge came into the hands of the 
rector. In Mitchell v. Ford/iam, however, and in Chat- 
field V. Ruston the same thing might have been said, and 
I think it important to construe acts relating to the same 
object in the same manner. 

Erle, J., concurred. 

Order of sessions quashed. 



CHARITABLE GIFT FOR MAINTENANCE OF MINISTER.— 
ARBITRARY POWER OF TRUSTEES. 



Attorney-General v, Mosley. 
Court of Vice-Chancellor Knight Bruce. July 18, 1848. 

Jbuntmarfi of QU%$, 

Trustees were by deed directed to apply the profits of property vested 
in them to the maintenance of the minister of S., proWded he were quali- 
fied in the manner specified in the deed, and appointed with the consent 
of the trustees ; but otherwise, the profits were directed to be applied to a 
different purpose. The patron appointed a minister, who was qualified 
as specified in the deed, but the consent of the trustees was not obtained. 
The trustees declined to pay the profits to the minister ; no corrupt or 
improper motive for such refusal was assigned. Held, that they had a 
right 80 to decline without assigning any reason. 
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Ca0e. 

John CtarkCy by deed, in the year 1716, granted the tithes 
of the parish of Shuttington, in the county of Warwick, to 
trustees, in trust, after his death and after sundry specified 
payments, for the use and maintenance of such sufficient 
able orthodox minister, being a person of sober life and 
conversation, as should be from time to time for ever there- 
after legally and duly placed, settled and invested in the 
cure of the church of Shuttington, with the approbation 
and consent of the trustees for the time being, or the 
majority of them, which minister should read and preach 
every Lord's day, unless prevented by some extraordinary 
occasion : and the deed further declared that the minister 
should be a graduate, and that in case any other be placed 
there, or any such without the consent of the trustees, or 
the majority of them, then that the profits should be dis- 
posed of for apprenticing children in the manner men- 
tioned in the deed. But that in case a graduate should 
at any time afterwards be placed there with the consent 
and approbation of the trustees, then that the profits 
should be again employed for his use and maintenance, 
and thenceforth continue either for the use of a minister so 
qualified, or for the placing out apprentices as before ex- 
pressed. The deed provided for the appointment of new 
trustees from time to time by the survivors. 

Land had been subsequently substituted for the tithes. 
Trustees had been from time to time appointed, and, as 
it appeared, not altogether agreeably to the terms of the 
will ; but that point was not material to the decision. 

Shuttington was a perpetual curacy, of which the Earl 
of E. was patron, who, in 1845, appointed Mr. C, having 
communicated his intention of appointing him to the 
trustees, and Mr. C. was duly appointed and licensed 
accordingly. He was a graduate of the university of 
Cambridge, a person of sober life and conversation, legally 
and duly placed, settled and invested in the cure, according 
to the terms of the deed. 
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But it appeared that, at the time of his appointment, 
the solicitor for the trustees had written a letter to the 
Earl of E. alluding to the notification of the appointment 
made to the trustees, and stating that he was desired to 
intimate to the earl the wish of the trustees to secure the 
permanent residence of the perpetual curate within the 
parish, and to inquire whether the earl would concur with 
them in such arrangements with the curate elect as would 
lead to the erection of a parsonage-house; and further 
stating, that the trustees wished their inquiry to be an- 
swered before considering the earl's application for their 
concurrence in Mr. C/s appointment. It appeared that 
some further negotiation on this subject had taken place, 
but nothing had been arranged. 

The trustees consequently refused to pay the profits of 
the trust property to Mr. C, and the present information 
was filed at his relation against the trustees, praying for 
an account of the past rents, and that such past rents 
and future rents might be paid to the relator, or that 
it might be ascertained by decree of the court for what 
purpose they were applicable. 

The Vice-Chancellor Knight Bruce, after hearing 
the counsel for Mr. C. the relator, but without calling on 
the counsel for the trustees, said : 

How this case would have stood if dilatoriness or 
negligence had been established against the trustees or 
any of them, it is not necessary for me to say, for I think 
that neither dilatoriness nor negligence has been esta- 
blished against any of them. Again, how the case would 
have stood if corruption or dishonest motives had been 
established against the trustees or any of them, it is 
equally superfluous to say. Whether considering with 
approbation or disapprobation the views of the trustees 
with respect to their wish of having a residence for the 
perpetual cumte built and appropriated within the parish. 
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it is inipossiblcy with propriety, to ascribe the character of 
corruption or dishonesty to those views ; no other impro- 
priety is alleged against them. Excluding, therefore, the 
cases of dilatoriness or negligence, of corruption or dis- 
honesty, I am of opinion that the language and intention 
of this deed of trust authorized the trustees to withhold 
their assent, without any reasons, or for a reason which, 
in point of argument, might not be held to be solid or 
substantial. I cannot, therefore, say that in this case the 
title to the income of the estate has, in my opinion, at 
present been shown to exist in the curate appointed by 
the earl. I cannot direct a scheme. The order made will 
be this : the trustees undertaking duly to perform the 
trusts of the charity, dismiss the information, without 
costs. 



RESIDENCE.— POWER OF THE BISHOP.— PROHIBITION. 



By the 1 & 2 Vict. c. 106, s. 54, the bishop is 
empowered, in the case of any of his clergy who 
are non-resident without having a legal cause of 
exemption from residence, to issue a monition re- 
quiring such clergyman to reside. As to the issuing 
and return of which monition full directions are 
given by the act. If no return be made to that 
monition, or if the return states such reasons for 
non-residence as the bishop shall not deem satis- 
factory, he may issue an order requiring the non- 
resident clergyman to reside within thirty days 
after the order has been served upon him. In 
case of non-compliance with such order, the 
bishop may sequester the profits until it be com- 
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plied with, subject, however, to an appeal to the 
archbishop. By the 58th section it is further 
provided, that if the benefice shall continue for 
a whole year under sequestration so issued for 
disobedience to such order, or if two such seques- 
trations shall have been incurred within the space 
of two years and neither of them reversed upon 
appeal, such benefice shall thereupon become 
void, and the patron of such benefice may make 
donation, present, or nominate to the same as if 
the incumbent were dead ; and the bishop shall 
thereupon give notice in writing to the patron, or, if 
the patron's place of abode be unknown, or he be 
absent from England, shall take such other steps 
as are directed by the act ; and where such notice 
has been given, the avoidance of the benefice 
shall, for the purpose of lapse, be reckoned from 
the day on which such notice was delivered. 

In re the Rev. Josiah Bartlett. 

In the Court of Queen's Bench, June 8, and in the 
Court of Exchequer, Nov. 11, 1848. 

Ibitininars of iSan, 

A beneficed clerk, being unable to reside on his benefice in consequence 
of his imprisonment, was ordered by the bishop to reside ; and, on non- 
compliance, his benefice was sequestered under the above-mentioned 
section of the statute. 

The benefice remained under sequestration for a year. The court 
refused a prohibition to restrain the bishop from giving notice to the 
patron that the living was void. 

The fact of residence and the sufficiency of the reasons given for non- 
residence are matters for the decision of the bishop, and a court of law 
will not interfere with them or inquire into the propriety of his decision. 
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Case. 

The Rev. Josiah BartUtt was the incumbent of the 
perpetual curacy of Irvington, in the diocese of Hereford. 
On the I6th of November, 1846, he was sentenced to be 
imprisoned in the queen's prison for two years for a libel, 
and he had been committed to prison on the same day. 
On the following 22nd of December, the late Bishop of 
Hereford issued a monition under the above-mentioned 
statute, requiring Mr. Bartlett to reside and to make return 
to the monition. Mr. Bartlett made a return accordingly, 
in which he stated that he was imprisoned under the judg- 
ment of the court, and that he was consequently unable to 
reside. The return further alleged the want of a house 
of residence and other matters. The bishop deemed the 
reasons stated in the return to be unsatisfactory; and on 
the 10th of March, 1847, he issued an order requiring 
Mr. Bartlett to reside on his benefice within thirty days 
from the service of the order ; and that order not having 
been complied with, he proceeded on the following 26th 
of May to sequester the profits of the benefice. Mr. 
Bartlett appealed against this sequestration to the arch- 
bishop, who confirmed the proceedings, and dismissed the 
appeal; and the present bishop was about to take the 
further steps pointed out by the 58th section, and to give 
notice to the patron to present to the benefice as being 
void, when a motion was made to the Queen's Bench for 
a rule calling on the bishop to show cause why a prohi- 
bition should not issue to restrain him from giving such 
notice. 

For Mr. Bartlett it was contended that there had been 
a misconstruction of the statute, as that contemplated a 
disobedience to the monition to reside where the clergy- 
man had the power of obeying it, and where his conduct 
was an offence against the ecclesiastical law. 

LoND Denman, C. J. — We see no misconstruction of 
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the statute; and although the party is by the sentence 
rendered physically unable to reside^ we cannot say that 
he has a lawful excuse for non-residence. His disability 
arises from his own misconduct, in which judgment Co- 
leridffe, Pattesan, and Erie, J J., concurred. 

A motion was subsequently made to the Court of Ex- 
chequer for a like rule for the same purpose; and it was 
again contended on behalf of Mr. Bartlett that by disobe- 
dience to the monition of the bishop, the legislature must 
be understood to mean wilful disobedience, and could not 
be supposed to have intended to inflict the forfeiture of a 
benefice for involuntary disobedience in consequence of 
the imprisonment of the incumbent. 

Parke, B. — I think you have mistaken your remedy. 
The 54th section gives the bishop jurisdiction to issue his 
monition, not if a particular state of facts actually exist, 
but if he thinks that it exists. If the bishop judges erro- 
neously, the remedy is by appeal to the archbishop. 

Pollock, C. B. — I think legal excuse means an excuse 
existing by law, not an incapacity arising out of the facts. 
You are confounding exemption from the bishop's juris- 
diction, with excuse to be inquired into by the bishop. 

Cur. adv. vulL 

A few days afterwards. Pollock, C. B., delivered judg- 
ment. 

Having read the affidavit of the applicant, and consi- 
dered the clauses of the statute, we are all of opinion that 
the rule ought to be refused. 

The application is made on the ground that the present 
bishop has no jurisdiction, because the orders of the late 
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bisbop were without jurisdiction^ and those of the present 
bishop must be void for the same reason. 

We are of opinion that the late bishop had jurisdiction, 
and that his orders were not void. 

The 54th section gives the bishop the power to issue a 
monition, where it appears to him that a person holding a 
benefice within his diocese, having neither license for 
non-residence nor legal cause of exemption, does not suffi- 
ciently reside. The monition is to require such spiritual 
person to reside, and to make a return. In this case the 
applicant was a spiritual person holding a benefice in the 
bishop's diocese, and he had no license for non-residence, 
nor any legal cause of exemption ; for we all are clearly of 
opinion that the inability to reside in consequence of being 
imprisoned for a crime was no legal cause of exemption 
within the true meaning of the statute. It is equally clear 
that he did not reside, though that is a circumstance on 
which the bishop is to decide for himself. The bishop had 
therefore, without doubt, the power to issue the monition. 
To that monition the applicant made a return, stating 
reasons for non-residence ; and under the 54th section, the 
bishop had unquestionably a right to determine on the 
sufficiency of these reasons, and to adjudicate whether 
they were satisfactory or not. He did decide that they 
were not satisfactory, and we cannot inquire into the pro- 
priety of that decision. The statute then gives him power 
to order the spiritual person to reside in thirty days, and, 
in case of non-compliance with that order, to sequester 
the profits until such order should be complied with, or 
sufficient reasons stated and proved for non-compliance. 

It is clear that in this case the order was not complied 
with, nor any reasons satisfactory to the bishop assigned 
for such non-compliance, and therefore the sequestration 
was valid. 

If the bishop formed a wrong judgment on the fact of 
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non-residence^ or the sufficiency of the excuse for it, the 
remedy was under the 64th section by appeal. 

There was no want of jurisdiction in the late bishop to 
order the sequestration, and the sequestration, the appeal 
having failed, was valid. That being so, we cannot pro- 
hibit the present bishop from proceeding, on the ground 
that the sequestration was invalid. 

The 68th section requires no further proceeding by the 
bishop, in order to render the benefice void. It provides 
that if the benefice continues one whole year under se- 
questration issued under the provisions of that act, for 
disobedience of the order requiring residence, the benefice 
shall become void. This benefice has continued under 
such a sequestration for the required period. The subse- 
quent provision as to giving notice is only for the purpose 
of giving the bishop a right to present by lapse, not ^ir 
the purpose of creating an avoidance, and that pro 
does not afiect the avoidance. We cannot therefore intei 
fere by issuing a prohibition. 



PROPER HEADING OF CHURCH-RATE.— SUMMARY JU- 
RISDICTION OF MAGISTRATE IN ENFORCING.— 
AMENDING HEADING. 



If neither the validity of a church-rate nor the 
liability of the person from whom it is demanded 
be disputed, and the amount does not exceed 
10/., any justice of the county, city, &c. may, on 
complaint of any churchwarden, convene by war- 
rant such person before two or more justices, who 
may examine on oath into the merits of such 
complaint, and may order payment of any sum 
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SO due, not exceeding 10/. besides costs, to be 
recovered, if payment is not made, by distress 
and sale of the goods of the offender under the 
warrant of any one of such justices {a). 

Reg. r. Wilkinson and Byron. 
In the Court of Queen's Bench, May 29, 1 848. 

SIbttmmaro of (ETase. 

The Court of Queen's Bench will not interfere by mandamus to compel 
justices to convene a party before them for non-payment of a church-rate 
which is bad, or very questionable, on the face of it. 

The rate purported in the heading to be made for and towards the 
repairs of the church and other incidental expenses. This is a defective 
title, not showing that it is exclusively a church-rate. 

Where the resolution of the vestry and the rate itself are good, and the 
title only is defective, the title may be amended according to the truth. 

Case. 

A rule had been obtained calling on two justices of the 
county of Suirey to show cause why a mandamus should 
not issue, commanding them to call before them an inha- 
bitant of the parish of Beddington, for refusing to pay a 
sum assessed upon him for a church-rate. 

It appeared that at a vestry meeting of the parish, duly 
convened and held, the following resolution was passed, 
of which a minute was entered in the vestry book. " At 
a public vestry of the inhabitants of the parish of Bed- 
dington and hamlet of Wallington, held for the purpose 
of auditing the churchwardens' accounts and making a 
church-rate, a church-rate of threepence in the pound to- 
wards the repairs of the church and other current expenses 
of the year connected with the performance of divine ser- 
vice, was granted ;'* and the minute was signed by the 
rector as chairman, and by other vestrymen. The rate 

(a) 53 Geo. III. c. 127, s. 7; and 54 Geo. III. c. 68, s. 7. See 
Laws of the Church and Clergy, 460 et seq. 
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was duly entered^ with the particulars, in a book kept for 
that purpose, with the following heading : — 

" We, the churchwardens and other inhabitants of the 
parish of Beddington and hamlet of Wallington, in the 
county of Surrey, and diocese of Winchester, whose names 
are hereunto subscribed, do hereby, this 29th of April, 
1847, at our vestry meeting held for that purpose, rate 
and assess all and every the inhabitants of the parish and 
hamlet aforesaid, as hereinafter mentioned, for and to- 
wards the repairs of the church and other incidental 
charges of the said parish and hamlet for the present year, 
the several sums following, at 3d. in the pound." 

This was followed by the particulars of the rate, the 
names, &c. 

One John Ashley, named in this rate for an amount less 
than 10/., had refused to pay it. The validity of the rate 
had not been questioned in any ecclesiastical court; but it 
appeared that the justices, upon being applied to to issue 
their summons according to the provisions of the statute, 
had required the rate to be produced ; and upon looking 
at it considered that it was altogether bad, and that the 
title showed it was a rate which ought not to be enforced ; 
and that they had therefore refused to issue their warrant. 

Against the rule it was now contended that the heading 
of the rate showed that it was for some incidental charges, 
which might be for other purposes than a church-rate, and 
that as it could not consequently be recovered under sta- 
tute 63 Geo. III., the justices were right in refusing to 
summon the party. 

On the other side it was contended that the word " in- 
cidental" must be taken to refer to the previous subject- 
matter, which was the church of the parish ; that a 
defective title of the rate might be cured by a good reso- 
lution of the vestry, which was the foundation of the rate ; 
and that a proper heading might be added at any time. 
— [Coleridge f J. — But why then do not the church war- 

L 



138 CHURCH AND CLERGY CASES. 

dens remedy the matter, and come before the magistrates 
with a good title lo the rate ? We cannot compel them to 
enforce a rate with a bad title. Suppose the warrant to 
have issued, and the party not appearing, the magistrates 
had granted a distress warrant, would not an action of 
trespass lie if the rate is bad on the face of it?] 

It was then further contended that the ecclesiastical 
courts alone could inquire into the validity of a church- 
rate, and that it was unnecessary to have produced the 
rate at all before the magistrates ; and the heading of the 
rate in the case of Gosling v. Veleyia) was alluded to, 
which, it appeared, had in it the words " and for and to- 
wards the other expenses necessarily and legally incident 
to the office of churchwarden for the coming year (J)." 

There were also cited the cases of White v. Beard (c), 
It. V. Wrottesley {d). 

Lord Denman. — I cannot think we should be justified 
in directing the magistrates to issue their summons, be- 
cause I am of opinion that they, when called upon to 
grant it, had a right to ask for production of the rate, 
and that the churchwardens acted right in producing it, 
and that if, when produced, it appeared invalid upon the 
face of it, they were right in refusing to summon the party 
before them to account for non-payment of it. The rate 
must appear to be exclusively for repairs of the church, 
and the celebration of divine service; but this is just as if 
it had been a church-rate and some other assessment, as a 
poor rate, in one document. The magistrate in proceeding 

(fl) 7 Q. B. R. 406. 

(6) No point was made of the heading in that case ; but it would seem 
that such a heading is objectionable upon the principles laid down in the 
present case ; for there may be expenses necessarily and legally incident 
to the office of a churchwarden, as hi reference to the administration of 
the poor law, which could not be the proper objects of a church-rate. 

(c) 2 Curt. 485. 

\d) 1 B. & Ad. 648. 
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under tlie statute must be satisfied that he has to enforce 
a church-rate only. The statute 62 Geo. III. c. 127, was 
passed to simplify proceedings for the recovery of church- 
rates; but I think we should increase litigation, if we 
interfered to grant this mandamus. 

Patteson, J. — (After quoting the above-mentioned 
words of the statute). The churchwardens applying for 
the warrant must satisfy the magistrate to whom they 
apply that the person against whom the warrant is asked 
for is duly rated to the church-rate. The rate should 
therefore be produced ; and conceding that the heading 
may be added at any time, the magistrate must look at it 
when produced, and must take it as he then finds it. In 
Burn's Ecclesiastical Law and in Roger's Ecclesiastical 
Law the heading of the assessment is given as '' for and 
towards the repairs of the church of the said parish ;" but 
a church-rate may be made for other matters. In this 
heading there are some additional words, and I have had 
some doubt whether they render the rate void upon the 
face of it, as a rate made at a vestry meeting, where this 
professes to have been made, can only be a church-rate; 
and we might reasonably presume that the vestry meeting 
had only done what they legally could do. But after all, 
the question is, whether this is so clearly and beyond all 
doubt a church-rate as that the magistrate is bound to 
issue his summons, and on the whole I think there was 
so much doubt about it, that he was justified in refusing 
to act. 

Coleridge, J. — It is said that the word "incidental" 
refers to the expenses for which a church-rate may be 
made ; but may we not examine it in another way, that if, 
within the words of the heading of it, money might be 
laid out for other purposes than those to which a church- 
rate is legally applicable, the title would be bad. Would 
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not the title here at any rate justify an illegal application 
of the money levied ? The most convenient course is to 
stop litigation that might ensue now we have the means of 
doing so, and it is easy for the churchwardens to amend 
the title of the rate. 

WiGHTMAN, J., concurred. 

Lord Denman^ C. J., added — Where the resolution of 
the vestry is good, and the rate is good, and the title only 
is bad; the title may be amended according to the truth. 

Rule discharged. 
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DISCHARGE OF LANDS FROM TITHE BY NON-PAYMENT 
FOR A CERTAIN LENGTH OF TIME. — RIGHT OF LAY- 
MEN TO PRESCRIBE IN NON DEC I MAN DO, — EFFECT 
OF STAT. 2 & 3 WILL. IV. c. 100. 



/ 



Prior to the passing of the statute 2 & 3 Will. IV. 
c. 100 (a.d. 1832), it was a general rule, that no 
layman was allowed in respect of his lands to 
prescribe in non decimarido; in other words, 
although a layman should have been able to prove 
that his lands had been from time immemorial 
exempt from render of tithe, yet such proof alone 
would not have availed him, for the non-render 
would have been presumed to have been a wrong- 
ful act fol^which there could exist no legal justi- 
fication. In order to establish a right to prescribe 
in non decimando, or to make available the claim 
of exemption from immemorial non-payment or 
non-render, it was necessary to prove two requi- 
sites in addition: 1st, that the lands had been 
formerly part of the possessions of one of the 
greater monasteries at the time of their dissolu- 
tion ; and, 2nd, it was also necessary to the ex- 
emption that the lands should have been holden 
by the monastery discharged of the payment of 
tithes at the time of the dissolution. 

If the first of these requisites was established, 
it was thereby proved that the lands might be 
exempt from payment of tithes; i. e. that there 
was a capacity for exemption ; and the possibility 

/ VOL. I. M 
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of a legal origin for exemption being thus shown, 
the latter requisite was commonly inferred from 
the circumstance of immemorial non-payment. 
In the words of Sir /. Wigram, V. C, this latter 
proof was given in practice by showing a usage 
of non decimando in modern times, from which 
when unopposed or not effectually controverted 
by evidence of a contrary usage in earlier times, 
the Court was called upon to infer that the lands 
had been held exempt from tithe at the time of 
the dissolution of the monastery to which they 
were proved to have belonged. 

The state of the law, therefore, at the time of 
the passing of the act of parliament above-men- 
tioned was this, that with respect to lands in the 
hands of a layman, not proved to have belonged 
to one of the greater monasteries, evidence show- 
ing the enjoyment of the lands, without payment 
or render of tithes for any length of time, was 
immaterial, and evidence of that fact was neither 
required nor admissible ; and in suits for the re- 
covery of tithes with respect to the lands proved 
to have belonged to one of the greater monasteries, 
(and having on that account a capacity for exemp- 
tion,) proof of the enjoyment of lands exempt 
from the payment or render of tithes in modern 
times, though carried back for centuries, might 
be countervailed by the production of a terrier, 
survey, valuation, account, or other evidence of 
more ancient date. No time of definite duration 
was fixed by law which should carry with it a 
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title to exemption, in spite of more ancient evi- 
dence to the contrary. 

By that statute^ commonly called Lord Tenter- 
den's Act, it was enacted^ that all prescriptions 
and claims of or to any exemption from or dis- 
charge of tithes should, in all claims for tithes by 
the king or any lay persons^ not being corpora- 
tions sole, or by any body corporate, be deemed 
good and valid in law^ upon evidence showing, in 
cases of claim to exemption or discharge, the 
enjoyment of the land without payment or render 
of tithes^ money, or other matter in lieu thereof, 
for the full period of thirty years next before the 
time of such demand, unless the render or pay- 
ment of tithes or of money, or other matter in 
lieu thereof, should be shown to have taken place 
at some time prior to such thirty years, or unless 
it should be proved that such enjoyment was had 
by some consent or agreement expressly made or 
given for that purpose by deed or writing; and 
if such proof in support of the claim should be 
extended to the full period of sixty years next 
before the time of such demand, in such cases 
the claim should be deemed absolute and inde- 
feasible, unless it should be proved that such 
enjoyment was had by some consent or agreement 
expressly made or given for that purpose by deed 
or writing. And where the render of tithes in 
kind should be demanded by any archbishop, 
bishop, dean, prebendary, parson, vicar, master 
of hospital, or other corporation sole, whether 
spiritual or temporal^ then every such prescription 

m2 
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or claim should be valid and indefeasible^ upon 
evidence showing such enjoyment had as was 
thereinbefore mentioned for and during the whole 
time that two persons in succession should have 
held the office or benefice in respect whereof such 
render of tithes in kind should be claimed, and 
for not less than three years after the appointment 
and institution or induction of a third person 
thereto; provided that if the whole time of the 
holding of such said two persons should be less 
than sixty years, then it should be necessary to 
show such enjoyment had not only during the 
whole of such time, but also during such further 
number of years, either before or after such time, 
or partly before and partly after, as should with 
such time be sufl[icient to make up the full period 
of sixty years; and also for and during the fur- 
ther period of three years after the appointment 
and institution or induction of a third person to 
the same office or benefice, unless it should be 
proved that such enjoyment was had by some 
consent or agreement expressly made or given for 
that purpose by deed or writing. 

The effect of this statute appeared to be to 
create an entirely new ground of exemption from 
tithe, viz. by nonpayment for a certain length of 
time, without reference to the title under which 
the lands had been held, for this, as already 
observed, could not alone have conferred any 
such exemption before the statute, and would 
have been immaterial unless connected with 
proof of the other requisites; but in the year 
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1841 the following case of Salkeld v. Johnson (a) 
was argued before Sir J. Wigram, V. C, and 
decided by him early in the following year. It 
will be seen by reference to the case below, as 
ultimately decided by the Court of Exchequer, 
that the question to be determined was whether 
the act was general in its operation, and whether 
a prescription in non decimando might now be 
pleaded by any layman against a claimant of 
tithes, without reference to the title of the lands 
in respect of which the exemption was claimed ; 
or whether the act applied only to those lands, 
the title to which would show a capacity for 
exemption from their having formerly belonged 
to a monastery. 

** If," says Sir J. Wigram^ *' the preamble of 
the act is a legitimate test for determining what 
the cases were to which the act was intended to 
apply, it is impossible to say that the act can 
have been intended to apply to cases into which 
the time, which the act proposes to shorten, 
never entered, and in which, for that reason, 
there was no time to shorten. It may be true 
that the proof of title to lands, under one of the 
greater monasteries, may itself be both expensive 

(a) See Laws of the Church and Clei^y, p. 295, where nonpayment 
of tithe for a certain length of time is treated of in a separate section 
as what it now appears clearly established to be, a new statutable ground 
of exemption. It was after that section had been written, but before the 
publication of the work, that the case of Salkeld v. Johnson was first 
decided by V. C. Wigram ; but as it appeared to the author improbable 
that the decision then pronounced would be ultimately upheld, the 
section was allowed to remain as written, with the short notice of the 
case of Salkeld v. Johnson appended to it, which appears at p. 297. 
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and inconvenient ; but it is not that part of the 
occupier's case, nor the expense and incon- 
venience occasioned thereby, that the act pro- 
poses to deal virith. It is with time, and with 
time only, that the statute has to do. 

Bearing in mind, then, that at the time of the 
passing of the act two classes of cases existed, 
to one of which the preamble had no application, 
but to the other of which it had a direct appli- 
cation ; in one of which class of cases the ex- 
pense and inconvenience pointed at by the act 
did not and could not occur ; in the other of 
which that inconvenience and expense did occur; 
in one of which there was no required time to 
shorten ; in the other of which a law limiting the 
time required for the valid establishment of 
claims of a modus decimandi was much called for, 
can that be a reasonable construction of an act 
of parliament, professing only to remedy an in- 
convenience in the mode of proving existing rights, 
which should make the act introduce an entirely 
new ground of exemption, — and that, a prescrip- 
tion in non decimando, theretofore repudiated by 
the law ; — and thus, by a side wind, sweep from 
the church a material part of its revenues, the 
claims to which never occasioned the mischiefs 
which the act proposes to remove ?" 

In this case, as will be seen hereafter, there 
was no proof tendered that the lands had ever 
belonged to any monastery, or that they had any 
capacity for exemption; and Sir /. Wigram 
decided in an elaborate judgment, that the case 
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was therefore wholly unaffected by the statute. 
From this decision there was an appeal to the 
Lord Chancellor, who directed a case to be sent 
for argument to the Court of Common Pleas, as 
to the true construction of the statute. The case 
was there argued at considerable length in 1846, 
and the judges were divided in opinion, Tindal, 
C.J., and Cresswell, J., agreeing in the opinion 
of the Vice-Chancellor, while Coltman and £r/e, 
JJ., dissented from it. It appears to us, says 
Tindaly C. J., speaking for himself and Cresswell,J.f 
that upon the proper construction of this act 
nothing more is effected than the shortening of 
the time required for the valid establishment of 
the claim in each particular case ; but that in the 
case of a claim for the total exemption from a 
discharge of tithes, the legal ground upon which 
such claim is founded must still be stated and 
proved as before the passing of the act ; and we 
think the time of enjoyment necessary for the 
establishment of an entire exemption and dis- 
charge from tithes is shortened, but no other 
alteration made. The judgment of Coltman and 
Erie, JJ., rested upon the necessity of giving 
effect to the plain words of the enactment, and 
of not allowing it to be controlled by any sup- 
posed meaning of the preamble. 

The opinion of the Judges of the Court of 
Common Pleas being thus divided, and the Judges 
of the Court of Queen's Bench having also been 
divided in opinion upon the same question in a 
similar case, the Lord Chancellor directed the case 
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to be again stated for the opinioD of the Judges 
of the Court of Exchequer, in the judgment of 
which Court the statement of the whole case, as 
submitted for their opinion, is set out. 

Salkeld v. Johnsok. 
Court of Exchequer J May 12, 1848. 

The enjoyment of land prodociog titbeable matters, without payment 
of tithe for the period prescribed by 2 & 3 Will. IV. c. 100, if adverse, 
confers a valid and indefeasible exemption from and discharge of tithes. 

Cose. 

PoLiiOCK, C.B. — ^The case raises now two questions; 
first, whether, under the statute of the 2 & 3 Will. IV. c. 
100, a valid and iudefeasible prescription or claim of ex- 
emption from or discharge of titlies can be sustained for 
certain lands which have never paid tithes of any kind, or 
anything in lieu thereof, for the statutory period of two 
incumbencies and three years of a third, making together 
not less than sixty years ; though, during such period tithe- 
able matters and things, the tithes whereof are demanded 
by the bill, and other titheable matters, grew and arose at 
various times; secondly, whether a valid and indefeasible 
prescription, or claim of exemption from or discharge of 
the tithe of a particular titheable matter, can be sustained 
tinder that statute, when no tithe of such matter, or any- 
thing in lieu thereof, has been paid for during the statutory 
period, although at various times during that period such 
titheable matter has been grown on particular lands, and 
the tithes of all other titheable matters grown on the said 
lands have been, during that period, from time to time 
rendered. In other words, the first question is, whether 
there is a total exemption of certain lands bearing titheable 
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matters, simply because no tithes whatever have been paid 
in respect of them for the prescribed period ? and the second 
question is, whether, if some tithes have been paid and 
others not, there is an exemption for those that have not 
been paid ? These questions depend upon the construction 
of the act of parliament, which, unfortunately, has been 
so framed as to give rise to a very remarkable difference of 
opinion amongst the judges, and it must be admitted, that 
the act has not been drawn with the accuracy that was to 
be expected from the very eminent judge to whom the 
preparation of it is, and we believe correctly, attributed. 
After that great difference of opinion, it is impossible not 
to feel a doubt as to the propriety of the conclusion to 
which we have come. That conclusion is, that the first of 
these questions is to be answered in the affirmative, but 
with a qualification, namely, that the enjoyment has been 
as of right ; the latter question is simply answered in the 
negative. We propose to construe the act of parliament 
according to the legal rules for the interpretation of 8ta« 
tutes, principally by the words of the statute itself, which 
we are to read in their ordinary sense, and only modify or 
alter so far as it may be necessary to avoid some manifest 
absurdity or incongruity, but no further. It is proper also 
to consider the state of the law which it purposes to alter, 
the mischiefs which existed, and which it was intended to 
remedy, and the nature of the remedy provided, and to 
look at the statutes in pari materid, as a means of ex- 
plaining the statute. 

Before we proceed to examine the words of the statute 
itself, it will be convenient to consider the state of the law 
at the time which the act was intended to alter. The law 
of tithes was anomalous. In the first place, the legislature 
had protected the property of the Church by rendering it 
inalienable. That which other persons possessing property 
in fee simple could do with their property, the Church (re- 
presented by the incumbent, patron and ordinary) was 
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disabled from doing. Again, the nature of the property 
was itself peculiar; a layman could not at common law 
have any permanent estate in tithes, for they were spiritual, 
as it was said, and, consequently, not being capable of 
having such permanent estate in them, he could not claim 
to be discharged of them. But the same rule did not 
apply to ecclesiastical persons, nor to the king, nor to their 
respective farmers, lessees and tenants. These rules had 
produced a somewhat strange state of law, which was still 
further complicated by the statutory arrangements conse- 
quent on the dissolution of the monasteries, by which 
laymen, possessors of abbey lands, became entitled to the 
privileges and exemptions of the ecclesiastical bodies from 
whom their property was derived. The various defences 
(under these circumstances) to the claim of payment of 
tithe in kind may be thus stated : first, modus decimandi, 
or by prescription; secondly, discharge by composition 
real, which scarcely differed from a modus in any other 
respect than by having its commencement after legal 
memory and before the disabling statute 13 Eliz., and in 
being founded on a deed or writing. But the thing given 
by the parishioner, and received by the parson in lieu of 
tithes, was often precisely the same as that which was 
the substitute for the tithe in the case of a modus. Sub* 
sequently also to the disabling statute of Eliz., a species 
of composition real was attempted to be created by a deed 
of composition, to which parson, patron and ordinary gave 
their consent, and which, after an amicable suit, was con- 
firmed by a decree of the Court of Chancery. But these 
supposed compositions real, after existing for some 
time, were declared illegal by Lord Northington in the 
year 1766; and his decree was confirmed by the House of 
Lords. From that date these supposed compositions 
real had ceased, and such arrangement had subsequently 
been confirmed by private acts of parliament alone. 
Without such private act of parliament it would manifestly 
be illegal. There remain only the other heads of exemp- 
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tioD^ which all depended upon the nature of the land sought 
to be discharged. First, those lands which from time 
immemorial had been and were held free of tithes in the 
hands of ecclesiastical persons, their lessees, farmers or 
tenants ; secondly, those which had been so held till the 
dissolution of monasteries, and were in lay hands by grants 
from the crown ; and, lastly, those which at the time of 
such dissolution had been in the hands of the two privi- 
leged orders of Cistercians and Hospitallers, and had been 
granted in like manner to laymen by the crown. In the 
proof of these various grounds for non-payment of tithe 
in kind certain difficulties had arisen. In the case of 
moduses, inasmuch as it was necessary to show a payment 
of the same modus from the time of Richard the First, it 
is obvious that a variation at any remote period short of 
that date was fatal; and it often happened that by the 
production of ancient documents, moduses, which had 
confessedly been paid for one hundred or two hundred 
years without variation, were set aside, and this, after pro- 
perty had been transferred on the supposition of their 
validity, so that it was justly said, that the law in this 
respect was anomalous ; for that whereas length of time 
in all other cases established rights, in the case of the 
Church, it was of itself absolutely immaterial to the title 
of the laity to exemption. But, besides the security of the 
title, the expense in such suits to 'the parties was enor- 
mously increased by the existing state of the law* The 
cases of composition real were but slightly different. 
Practically, they were liable to the same danger as moduses, 
from variations of payment or the like ; but, besides this, 
the Courts had held that mere usage alone was not suffi- 
cient. They therefore required some proof of the instru- 
ment of composition. But the strictness of the rule on 
the subject of this proof had been much relaxed, and 
very slight evidence of such deed, and even reputation 
alone, accompanying the fact of payment, seems to have 



152 CHURCH AMD CLERGY CASES. 

been sufficient to lead to the presumption that such pay- 
ment was evidence of composition real, and not of a pre- 
scriptive modus. 

We now come to the cases of exemptions. In some of 
these much greater inconvenience was experienced and 
more expense was generally incurred in their proof. Those 
indeed which depended upon prescriptions set up by eccle- 
siastical corporations, their lessees or farmers, were liable 
to the same inconveniences as have been already pointed 
out in the cases of moduses and compositions real; but 
those in which the exemption was claimed by virtue of the 
privileges enjoyed by abbeys at the dissolution required 
much time and very extensive proof. They required proof, 
in the case of prescriptive exemptions, that the abbey was 
itself immemorial, that its possession of the lands should 
be shown to have been immemorial also, and that this 
possession should be shown to have continued to the time 
of the dissolution. 

In the case of exemption by reason of a privileged order, 
the monastery must have been shown to have been Cister- 
cian or Hospitaller, the lands to have belonged to them 
prior to the Council of Lateran, and at the dissolution. In 
this state of the law, the act of 2 & 3 Will. IV. c. 100, 
passed, and was undoubtedly intended to provide a remedy 
for some of these mischiefs, and must be construed accord- 
ing to the established rule in a liberal spirit, for the purpose 
of furthering that remedy and repressing the mischief. 
What, then, was the mischief which the legislature meant 
to remove ? and what the remedy intended to be applied ? 
For the plaintiff it is argued, that in the case of a modus 
it was intended only to shorten the time during which it 
has been paid, without altering the law as to the other 
qualities which a modus ought to possess, — and that pro- 
position is not, we believe, disputed by the defendant. A 
modus, therefore, good in other respects, is valid if paid 
for the statutory period. Remoteness, which always was 
in truth merely evidence against the presumption of imme- 
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morial payment, becomes no longer an objection to the 
modus. A composition therefore made in modem times, 
if acted upon for the full statutory period, becomes a valid 
modus, unless indeed it shall be proved that it originated 
in a deed or writing, in which case, though the deed or 
writing be with the consent of the ordinary, patron and 
incumbent, and for a perpetual composition, it will be void. 
Whether this be satisfactory, we do not stop to inquire ; it 
is the clear result of the enactments of the statute as they 
now stand. But with respect to the clause as to exemp- 
tion the litigant paities altogether differ ; the plaintiff con- 
tending that the only object of the statute was to make 
a new enactment as to time, when used as evidence in 
support of an acknowledged known legal right of exemp- 
tion on the ground of composition real or the lands being 
abbey lands, leaving all other facts necessary to support 
such exemptions to be proved as heretofore ; the defendant, 
on the other hand, insisting that much more was intended, 
and that the object was to make the simple non-payment 
of tithes for the prescribed statutory period a valid exemp- 
tion ; in other words, to give to the laity a right to prescribe 
in non decimando, and to render the time of that prescrip- 
tion shorter than by the common law would have been 
required if such a prescription had been valid. But before 
construing the words of the act, if we consider which of 
the two objects is the most probable, it seems to us that 
little, indeed no good is done by the act^ if the plaintiff's 
construction is correct. According to the old law, a non- 
payment for much less than the prescribed period would 
have been sufficient to raise the inference of what was 
necessary to make the claim of exemption valid. 

What the statute, therefore, effects on the plaintiff's 
hypothesis is really nothing, — in reality, it requires a longer 
period of non-payment, for by section 8 nothing less than 
statutory time will avail. This would not be so on the 
defendant's supposition, for then a real benefit would be 
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conferred on the tithe-payer. We proceed, then^ to the 
words of the statute itself, and we conceive that the best 
course is, to consider first the words of the enacting clause 
before we refer to the context, which, no doubt, may restrain 
or control them. The words of the enacting part, without 
the context, appear to us to be clear enough, and open to 
no reasonable doubt [Reads the words of the statute.] 

Now, we think that it is perfectly clear, that a claim to 
a modus or exemption, or any other thing, cannot be sus- 
tained and be deemed good and valid in law, and indefea- 
sible by evidence of anything less than that which shows 
a complete title to the thing demanded ; therefore, when 
the act says the claim shall be sustained and be deemed 
good and valid in law, and indefeasible by evidence show- 
ing the non-payment of tithes for sixty years, it follows 
that the legislature intended that non-payment for that 
period, without more, should constitute a complete title. 
But then it is said, that the commencement of the clause 
shows that the framers of the act meant that there should 
be no claim except on the ground of composition real, or 
other then known existing ground of discharge ; and that 
every claim, notwithstanding the act, must still be pleaded 
as arising by composition real, or some such other legal 
ground, and, if pleaded, must be proved. We cannot 
concur in that view of the meaning of these expressions. 
Will it be necessary, then, to plead a ground of exemption 
legal according to the old law ? We think not. It will 
be enough to plead the statutory title; and we think that 
the 7th section was framed for that purpose, by permitting 
a new form of pleading. 

It is provided that it shall be sufficient to allege that 
the modus, exemption or discharge claimed was actually 
exercised and enjoyed for the period prescribed. It would 
be, therefore, sufficient to allege that the defendant had 
exercised or enjoyed a modus, describing it, or a total and 
absolute exemption, or a qualified exemption, from all 
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tithes of certain particular lands (as the case might require) 
for the statutory period applicable to the case ; and we do 
not think that it was intended that there should be any 
allegation that there was a composition real, or that the 
lands were abbey lands, as would have been previously 
necessary in a special plea of exemption. We are of 
' opinion, therefore, that the enacting clause, taken alto- 
gether, is sufficiently clear to make a valid title to exemp- 
tion from tithe as to particular lands, upon proof of such 
enjoyment without paying tithes, and no more, always 
understanding that such enjoyment is as of right. The 
remaining question is, whether it is controled by the con- 
text. It is on the preamble that the chief reliance is placed, 
as showing that the statute meant to do nothing but shorten 
the time necessary to establish a modus or exemption, 
leaving everything else as before. We do not consider the 
preamble as very happily expressed, but we cannot think 
it in any way at variance with the enacting clause as we 
construe it. We do not agree in the view taken of this 
subject in the able and elaborate judgment of the Vice- 
Chancellor Wigramj and, as it seems to us, a very reason- 
able construction can be put on it quite in harmony with 
the enacting clause. The preamble recites that the expense 
and inconvenience of suits instituted for the recovery of 
tithes ought to be prevented ; and by that we understand, 
not that the expense of suits and the inconvenience of con- 
ducting them might and ought to be prevented, but that 
expensive and inconvenient suits ought to and might be 
prevented. An easier mode of proving a title to exemption, 
by limiting the inquiry to the period of thirty years or 
sixty, as the case might require, would prevent many of 
those nice questions, and much of that expensive litigation, 
which prevailed before to the detriment of both the parties 
concerned. We think, therefore, that the preamble may 
well be reconciled with the enacting part, and if it were less 
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reconcileable, the enacting part is so clear and distinct, 
that it ought not to be controled by it. 

On the whole, therefore, so far as we have considered 
the provisions of the act, we think that the intention of 
the legislature was to give a right to the laity to a species 
of prescription in non decimando, and to establish that 
right by proof of the prescription for the specified period. 
We say "by proof of the prescription," because it is 
perfectly clear to us that the simple enjoyment of land, 
without payment of tithe, could never have been intended 
to confer a right. The literal construction of the enacting 
clause would lead to manifest injustice, and for the sake 
of avoiding that injustice the language must be in some 
respects modified. It is impossible to suppose that the 
legislature meant the tithe owner to be deprived of his 
right, because, having had an opportunity of enforcing it, 
he had abstained from so doing for the statutory period. 
It is acquiescence in the adverse enjoyment of the ex- 
emption that is intended to make it valid and indefeasible; 
and this is rendered, as we think, quite clear from the 
legislature requiring the continued acquiescence of three 
successive incumbents, although the period might other- 
wise exceed sixty years. Hence, if we suppose a case of 
an occupier of land, the whole of which had for the pre- 
scribed period lain in a barren state, not producing tithe- 
able matters at all, it cannot be supposed that the legis- 
lature intended that such should be held for the future 
tithe free, when the land by a subsequent alteration 
became productive of titheable matters. The act, there- 
fore, must be obviously read with the qualification that 
there has been an enjoyment of land producing titheable 
matters during the prescribed period. But further, to 
bring the case within the meaning of the act, the mere 
enjoyment without paying tithe when titheable matters 
are produced cannot be sufficient. If the occupier of 
land producing titheable mattere had omitted to set out or 
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pay tithe, or concealed or abstracted it during the whole 
period, or taken it from time to time by the consent of the 
tithe owner, if he had enjoyed the exemption clam et 
precarid, no right could be conferred. It must be an 
enjoyment as of right. Again, the occupier of lands 
exempt ratione ordinis dum propriis manibus excoluntur, 
being himself the owner, never pays tithes, though tithe- 
able matters are produced; and so the tenant of the 
Crown lands is exempt. In such a case, are we to say 
that the nonpayment of tithes, though titheable matters 
have been produced during the whole period of limitation, 
is to make the claim to exemption valid and indefeasible ? 
It must be held, that it could never have been the intention 
of the legislature to convert the qualified into an absolute 
right of exemption, and deprive the tithe owner of his 
rights by a presumed acquiescence for a period during 
which he could never have insisted upon the payment of 
any tithe whatever. This difficulty may be readily ob- 
viated by holding, that as the statute applies only to those 
cases in which the enjoyment has been adverse and of 
right, the nature of the enjoyment would qualify the right 
of exemption. If it Jiad taken place under a claim of 
absolute unqualified right, it would be absolute; if qua- 
lified, it would be qualified ; so that neither the Crown, nor 
a person claiming exemption ratione ordinis, could set up 
a nonpayment for the prescribed period, as giving an abso- 
lute right of exemption. Upon the whole, therefore, the re- 
sult of our consideration of the statute is, that whilst on the 
one hand we reject the limited construction which would 
make the statute practically inoperative as to the remedy 
of expense and inconvenience ; on the other hand, for the 
reasons above assigned, we must reject the literal con- 
struction of the words, and hold, that the enjoyment for 
the period prescribed, without the payment of tithe or a 
temporary composition for them, is converted into a title 
to be discharged of tithes only where it is an enjoyment 

VOL. I. V 
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adverse and of right, and the title so communicated is 
absolute or qualified according to the nature of the enjoy- 
ment. And this construction is in harmony with that of 
Lord TenterdefCs Prescription Acts, and, indeed, with the 
whole course of recent legislation, in which the object has 
been to give a valid title to quiet possession, and to con- 
vert the long undisputed exercise of rights into actual 
rights; thus putting an end to the distinction which 
existed between tithes and other property, and placing 
them on the same footing as other property. It cannot 
be denied that this construction gives validity to claims 
which could not otherwise have been maintained, and is 
an injury therefore to the rights and a diminution of the 
property of the church. But, on the other hand, there is 
a great public benefit by giving security to long possession. 
It is on this principle that all Statutes of Limitations pro- 
ceed, though, doubtless, at the expense of some individual 
mischief and loss; but the balance of justice and con- 
venience is found to be the other way; and, on the whole, 
it is most for the general interests of society that posses- 
sion and enjoyment for a length of time should be looked 
to as the safest evidence of men's rights. 

The second question is not a very diflBcult one ; it is, 
whether the enjoyment of the land without payment of 
tithe of a particular titheable matter for the prescribed 
period (all other tithe having been paid during that time) 
gives a valid and indefeasible right of exemption from the 
payment of that species of tithe. Now this case is clearly 
not within the words of the act. If a modus is paid for 
that period for that particular tithe, it is no doubt ren- 
dered a valid modus by the operation of the statute; but 
if no modus has been paid, the case is not provided for. 
It is only where land has been enjoyed without payment 
of any tithes or of money, or other matters in lieu thereof, 
that the statute apphes ; and there appears to us to be no 
reason why we should alter the language of the statute 
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in order to include such a case. How often during sixty 
years, or other prescribed period, must the particular 
article have been grown, in order that the nonpayment of 
the tithe of it may create an exemption ? If during that 
period a new vegetable has occasionally been grown, and 
the tithe owner has omitted to require the tithe of it, is 
the vegetable hereafter to be cultivated to an unlimited 
extent and no tithe to be paid ? This would be obviously 
unjust, and therefore we hold, that the statute applies 
only to the cases within the express words of it, and we 
answer the second question, as already intimated, in the 
negative (a). 

LECTURER. — AUTHORITY OF BISHOP. — CLERGYMAN 
OFFICIATING WITHOUT LICENCE OF THE BISHOP. 
—PUBLIC OFFICIATING. 

In the cases of rectors, vicars and perpetual or 
stipendiary curates, the very nature of their title 
and office presupposes admission, and institution, 
or licence. In the case of lecturers, it is enacted 
by 13 & 14 Car. II. (the last Act of Uniformity), 
that no person shall be received as a lecturer, or 
permitted, suffered or allowed to preach as a 
lecturer, or to preach or to read any sermon or 
lecture in any church, chapel, or other place of 
public worship within England or Wales, unless 
he shall be first approved and thereunto licensed 
by the archbishop of the province or bishop of 
the diocese. By the 7 1st canon, ministers are 
forbidden to preach or administer the Commu- 
nion in private houses; such private houses being 
defined to be those wherein are no chapels 

(ri) See this case before the Lord Chancellor again reported, post. 

v2 
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dedicated and allowed by the ecclesiastical laws 
of this realm. And the effect of the common 
law, statute law, and canons, may now be stated 
generally to be such as to give to the bishop 
an absolute power to prevent any minister of 
the Church of England from officiating in public 
in any place within his diocese, unless he has 
been thereto authorised by the bishop hhnself, 
or by his predecessors. It does not appear, 
however, that this was clearly understood until 
a very recent period. But in the case of Hodg- 
son v. Dillon {a), the principle is thus very 
broadly stated by Dr. Lushington: "I think," he 
says, *' that the principle on which the law of 
the Church of England stands in this matter is 
this, — No clergyman whatever of the Church of 
England has any right to officiate in any diocese, 
in any way whatever, as a clergyman of the 
Church of England, unless he has a lawful 
authority so to do ; and he can only have that 
authority when he receives it at the hands of the 
bishop, which may be conferred in various ways, 
as," &c. This principle has been affirmed in 
subsequent cases ; and has even been somewhat 
extended, as in the recent case of Barnes v. 
Shore {b). The following case, while it further 
affirms this principle, is very important as show- 
ing what would be a public officiating, which the 
bishop might interfere to prohibit, as distin- 
guished from mere private family devotion. And 

(a) Laws of the Church and Clergy, ]63; 2 Curt 39 L 
(6) 1 Rob. 382. 
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it would seem to follow from it, that a clergyman 
of the Church of England has no right to per- 
form divine service, except to his own family^ 
without the licence of the bishop. 

Freeland v. Neale. 
Court of Arches, June 3, 1848. 

Jhimmars of Case. 

The warden of Sackville College, in which there was an unconsecrated 
building called ^ The Chapel/' where residents and servants of the college 
attended, was held to have committed an ecclesiastical offence by officiating 
and administering the sacraments in such chapel, afler being inhibited by 
the bishop; this being a public officiating, and requiring the bishop's 
licence. 

Ofltff. 

This was a criminal proceeding, promoted by the secre- 
tary of the Bishop of Chichester, against the Rev. J. M. 
Neale, for having publicly read prayers, preaq^ed, and 
administered the sacrament, according to the rites and 
ceremonies of the Church of England, in an unconsecrated 
building in the parish of East Grinstead, called Sackville 
College, without any licence for so doing, and in defiance 
of the injunction and inhibition of the bishop. 

Mr. Neale was the warden of Sackville College; and 
the articles pleaded the illegality of any clerk officiating 
publicly without licence from the proper authority, and 
went on to allege, that Mr. Neale was an ordained minister 
of the Church of England, that he had been inhibited by 
the bishop, but that he did, notwithstanding, on several 
days mentioned, continue publicly to read prayers ac- 
cording to the forms and rites of the Church of England, 
and to preach and administer the sacrament, without per- 
mission, licence or authority ; and it was further alleged, 
that in the celebration of divine service, and in the ad- 
ministration of the sacrament, at least three ordained 
ministers of the Church of England were present with 
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him, acting and assisting him, such ministers being in no 
way attached to or connected with Sackville College. 

No plea was put in for the defence, but it appeared from 
the examinations of witnesses, that Mr. Neale, as warden 
of the college, was bound by the terms of the charter 
incorporating the college to read prayers in the chapel; 
that such prayers were not read publicly, but only before 
the inmates of the college or persons who happened to be 
visiting any of them ; that strangers accidentally pre- 
sent had been requested to withdraw, and that the only 
strangers present at the time mentioned in the articles 
were the persons who, being ministers, assisted Mr. Neale, 
and who were at that time staying on a visit with him. 
A copy of the charter of incorporation of Sackville College 
was put in, but was objected to as evidence, and not 
received. 

Drs. Addams and 12. Philiimore for the promoters 
relied on the 71st canon above mentioned, and contended, 
that the charter not being regularly in evidence could be 
no defence for Mr. Neale, but that under any circum- 
stances it was admitted that other persons, besides mem- 
bers of the college, had been present; and that where 
prayers were read before persons calling themselves col- 
legians, but having in fact different establishments, and 
before their servants and visitors, it was to all intents and 
purposes a public officiating, and could be prohibited. 
Cases cited: Barnes v. Share {a)y Carr v. Marsh (b). 

Sir J. Dodson and Dr. Bayford for Mr. Neale. — ^The 
canon cannot be taken to prevent a clergyman reading 
prayers to his own household, or in the house where he 
resides, and this is all that has been done here. Officiating 
before the servants and other residents in the college can- 
not be called public officiating. As far as reading the 

(a) 1 Rob. 382. (h) 2 Phill. 198. 
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prayers there could be no offence; it is the custom in 
schools and other places, and on the first day of every 
Term it is done in the Hall of Doctors' Commons; and 
they cited Lyndw. b, 3, tit. 23 ; the Preface to Edward VI/s 
Prayer JSook, '* All priests and deacons," &c.; 2 & 3 
Edw. VI. c. 1, and 1 Eliz. c. 2. 

Sir H. Jenner Fust. — I have heard no authority or 
principle stated, upon which it could be contended that a 
clergyman had a right to perfoun divine offices, except to 
bis own family, without the licence of the bishop. The 
question is, do the collegians, in this case, make a private 
family? I cannot think they do; and if not, then the 
71st canon seems to me decisive of the question; for I 
have no proof that there is in the college any chapel 
dedicated or allowed by the ecclesiastical laws of the 
realm. Mr. Neale is the warden, and the charter of the 
college not having been brought in, all I know of the 
matter is, that Mr. Neale twice every day reads prayers to 
the inhabitants of this college, and on other occasions 
performs other offices. In one sense, the inhabitants may 
be said to be under the same roof, but they do not live 
together in the sense of a private family. A man may be 
said to read prayers privately, when he reads them to 
his own household, and within his own doors ; but when 
he reads them in a building not within his own doors, and 
to persons not constituting part of his household, such 
reading must be public. The evidence shows that other 
persons, besides the inmates of the college, have attended 
the service; the presence of three or four, as was said in 
Barnes v. Shore, is sufficient to make a congregation, and 
where there are three or four strangers present, the per- 
formance of divine service must be deemed public. But 
administering the Communion, with the assistance of 
three other clergymen, and against the inhibition of the 
bishop, must, in every view of the case, be an ecclesiastical 
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offence, and cannot be got over by saying that these gentle- 
men were actually staying on a visit with Mr. NedU. What 
may be the motives which have influenced the Bishop 
of Chichester in this matter I cannot tell, but so far, as 
appears before the court, he is justified in instituting these 
proceedings. 1 am of opinion that Mr. Neale is proved 
to have been guilty of an ecclesiastical oflence, and that 
he is, therefore, liable to ecclesiastical censures; but as 
this is a case in which it was probably intended to try the 
rights of the college, the court will be satisfied with admo- 
nishing Mr. Neale to abstain from officiating in future here, 
or elsewhere, within the province, without due licence. He 
must also be condemned in the costs of the proceedings. 



TITHE, WHEN RECTORIAL OR VICARIAL. 

Attornbt-Gbneral v. Ward. 
RolU; Court, June 6, 1848. 

^ttmmars of €Mt. 

The title of a vicar to bis tithe depends upon endowment, either actually 
proved or inferred from prescription or usage. In the absence of protrf*, 
from which the perception of the tithes of peas or beans by the vicar 
could be inferred, it was held that these tithes were rectorial and not 
vicarial. Nature of the proof required to establish a title to such tithes iu 
the vicar. 

The circumstances out of which this question originally 
arose are foreign to the present purpose. The master, to 
whom the several questions in the cause had been referred, 
considered, under the circumstances proved before him, 
that the tithes of peas and beans in the parish of Haughley 
in the county of Suffolk were vicarial ; to which part of 
the report, among others, there was exception taken, and 
the exceptions came on to be decided by the Master of the 
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Rolls, from whose judgment upon this point the facts may 
be sufficiently inferred. 

Lord Lakgdale, M.R. — ^The information in this case 
was filed for the purpose of setting aside a lease granted 
of certain charity property in the year 1696, the profits of 
which charity estates consisted in part of tithes; and the 
informant on the part of the charity claimed to be entitled 
to the tithes of peas and beans as rectorial tithes of the 
parish. This was resisted by one of the defendants, who 
was the vicar, and he claimed to be entitled, as vicar, to 
those tithes of peas and beans ; and the Master has so 
decided. The question then here is, whether the charity 
is entitled to the tithes of peas and beans, or, whether 
those particular tithes belong to the vicar. With respect 
to the law, there is not, and there can not, be any doubt 
the rector is by the common law entitled to all such tithes 
as the vicar is not entitled to. The title of the vicar ought 
to be shown, either by endowment or by some prescription 
or usage from which the court can, with justice, presume 
that there has been an endowment of particular tithes. 
There must be shown to be an endowment, either by direct 
proof or by inference from usage and prescription. Nothing 
is more frequent in cases of this kind than for the vicar to 
prove an uninterrupted usage of the perception of tithes 
for a great length of time, or to prove the recognition of 
his title in ancient documents under circumstances which 
leave no doubt of the inference to be drawn. In this case 
I am under the necessity of saying, that there is no proof 
whatever of the perception of these tithes by the vicar. 
His Lordship, after referring to the evidence, says : — There 
being no evidence of the perception of tithes, there is 
wanting that foundation on which the title of the vicar 
usually rests in such cases. The first document referred 
to shows that the vicar is entitled to the minute tithes ; 
that of course will be nothing to the purpose here. The 
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next is a lease which was executed in the thirty-first year 
of King Henry VIII. The whole argument from that 
lease rests on this, that the tithes granted by the persons 
who were then entitled to the tithes, were described to be 
the tithes of all manner of grain and corn ; and there was 
an exception of the tithes of com payable to a particular 
charity. It has been endeavoured to be shown that I 
ought from this to make a distinction between tithes of all 
manner of grain and com and tithes of com. Unfor- 
tunately for that argument, it happens in the documents, 
which follow about the same time, these words ''grain" 
and " corn'' are used interchangeably, so that it is utterly 
impossible to come to anything like a satisfactory conclu- 
sion on that subject. But surely it is not to be said that 
the title of the vicar as against the rector is to be judged 
of or concluded by the description which the rector gives 
of things which he grants by his own grant in a matter 
with which the vicar has no concern at all. Besides we 
cannot tell whether peas or beans were then cultivated ; 
and the description might apply to the tithes of things 
which were in cultivation at that time. But I look upon 
all this to be immaterial; because the words which are 
used in that description do not admit of the distinct and 
limited meaning which is attempted to be put on them. 
The terriers are relied upon, because they are tolerably 
uniform in this, that in stating what is due to the vicar, 
they except the tithes of corn, and one or two of them 
state that the vicar is entitled to all the tithes except the 
tithe of corn. Now if that had been accompanied by a 
perception of the tithes of peas and beans, I should have 
thought it very material indeed ; but, not being so, I can- 
not consider it as the smallest evidence of title against the 
right of the rector. If it could be made out that the ex- 
pression *' corn" was of such force that it excluded peas 
and beans, that would be something. Nothing of that 
sort has been made out, and I think it cannot be made 
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out When we talk of what is the meaning of cora, duh 
tinguishing it from pulse^ we are not involved in a botanic 
dissertation, but we are engaged about the meaning of 
terms as used by the law of England; and I have no doubt 
whatever that the tithes of peas and beans have been fre- 
quently held to be comprised in the description of tithes 
of corn. I think that, under these circumstances, I could 
not, on the evidence before me, state that the vicar had 
established his right to these particular tithes. 



DILAPIDATIONS ON A PERPETUAL CURACY. 

The following case has clearly established the 
law in a matter of much iniportance to a very- 
large and daily increasing number of clergymen 
— a matter which previously to this decision was 
not only very doubtful, but upon which the 
inclination of opinion had been rather towards 
the contrary doctrine from that which is now 
established. It is observed by Lord Denman 
in the following judgment, that the proceeding 
in the Common Law Courts for dilapidations is 
an anomalous action, which did not obtain a 
settled allowance in those Courts at an early- 
period. And a dictum of the Court of King's 
Bench, in a case commonly known as the Curate 
of Orpington's case, though containing an ex- 
pression which niight be taken to be restrictive 
of its meaning, as observed in the following 
case, was, in the absence of all other authority, 
relied on to show that this anomalous action 
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would not be extended to such a case as the 
present. The history of the law on the subject, 
as well as the circumstances of the particular 
case, are fully adverted to in the following care- 
fully considered judgment. 

^ Mason v. Lambbrt. 

Court of Queen's Bench, July 12, 1848. 
^ttunMrs of €af f . 

A perpetual curate or his representatives are liable to an action for 
dilapidations at the suit of his successor, in the same manner as in the 
case of other beneficed ecclesiastics. 

€8U, 

The declaration stated the law and custom to be, that 
all incumbents of benefices are bound to repair the build- 
ingSy &c., thereto belonging ; that the curacy of Marrick 
in Yorkshire is a perpetual curacy, with certain buildings 
belonging to it; and that the defendant was duly nomi- 
nated and licensed, and held the curacy for some time, 
afler which he duly resigned it to the patron. Whereupon 
the plaintiff was duly nominated and licensed to the 
curacy. And that at the time of the resignation of the 
defendant the buildings were greatly dilapidated. The 
declaration was demurred to, and the argument was 
restricted to the general question of liability to keep in 
repair. 

Addison for the defendant contended, that there was no 
authority to show that a perpetual curate, as such, was 
liable to an action for dilapidations at the suit of his 
successor. The action for dilapidations is sustainable by 
the common law of England. Perpetual curates origi- 
nated after the time of memory ; their liability therefore 
could not arise by immemorial custom. At common law 
curates had no successors, and were not corporations. 
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Where there is a perpetual curate the repair of the church 
devolves on the lay rector, as pointed out by Coleridge, J., 
in giving his judgment in Doed. Richardson v. Thomas {a), 
A perpetual curate is not seised in right of his church, 
and is neither instituted nor inducted, which are necessary 
to confer the temporalties. A perpetual curacy is not a 
living or benefice. The impropriator is the owner of the 
rectory, the curate is his curate, but not removable. 

Gibson's Codex, 819; 2 Burn's Eccl. Law, 65 b; 
Duke of Portland v. Bingham (ft) ; Browne v. Rams- 
den (c) ; Price v. Pratt (d) ; 1 Eccl. Law, tit. " Benefice," 
166; 2 Burn's Eccl. Law, tit. "Curate ; " the Constitutions 
of Othobon, a.d. 1268 ; 2 Burn's Eccl. Law, tit. " Do- 
native," 223; 1 Gibson's Codex, 716. 

Manisty for the plaintiff. It is not necessary to show 
that the liability existed before the time of legal memory. 
Vicarages themselves are generally within memory. All 
spiritual persons holding lands not removable at will are 
liable to repair. If the benefice were created within 
memory, the custom would attach. But little can be in- 
ferred from curates not being mentioned in the provincial 
constitutions in express terms, for, although not so men- 
tioned, "prebends" are liable to repairs. The important 
constitution is that of Othobon, a.d. 1268. The words 
used are " universi clerici," under which general words 
curates are included. There is no reason why a different 
law should be applicable to perpetual curacies than is 
applicable to rectories and vicarages. 

Degge's Parson's Counsellor (1 Wms. Saunders, 216 b, 
note (a) ) ; 2 Burn's Eccl. Law, 149 ; Lyndwood's Glos- 
sary, 112; 13 Eliz. c. 10; Wise v. Metcalfe, 10 B. & C. 
299 ; Attorney "General v. Brereton, 2 Ves. sen. 425 ; 
1 Geo. 1. sess. 2, c. 10, s. 4; Radcliffe v, JD'Oyly, 2 
Term Rep. 630 ; Bird v. Ralf, 2 Ad. & Ell. 773. 

(fl) 9 Ad. & Ell. 556. (c) 8 Taunt. 559. 

{b) 1 Hag. Cona. Rep. 157. (d) Bunbury, 273. 
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Lord Drnman, C. J. — lu this case the plaintiff is the 
present holder of the perpetual curacy of Marrick^ the 
defendant his next immediate predecessor, and the action is 
brought to recover damages for dilapidations. The decla- 
ration is demurred to specially ; but the main question on 
the argument was, whether the law of dilapidations applies 
in regard to a beneGce, if this may be so called, of the 
description and with the incidents which are particularly 
stated in this declaration. The curacy is described as a 
perpetual curacy and an ecclesiastical living, ** whereunto 
do belong a house and certain buildings;" and the in- 
cumbent is not removable at the will of the patron. The 
defendant became curate by the nomination of the patron, 
and was licensed to peiform the office by the bishop of 
the diocese, and he ceased to be curate by resignation to 
the patron and donor. Further, it is alleged that the 
defendant, while incumbent, " was seised, in right of his 
curacy, of and in the house, buildings and land in question." 
This allegation, however, is so much more a conclusion of 
law from the preceding statement of facts than a mere 
fact, that it cannot be taken as admitted by the demurrer; 
and in one view of the case it may be of main importance 
to consider whether the allegation is warranted by the 
premises apparent in the declaration. The curacy is not 
stated to have been augmented by the Governors of the 
Queen's Anne's Bounty, under 1 Geo. I. sess. 2, c. 10. 

In order to show that the action would not lie under 
these circumstances, the nature of perpetual curacies and 
their probable commencement since the time of legal 
memory, the interest which the curate takes in any en- 
dowment of his church, and his incapacity of taking any- 
thing in succession, were much insisted on by the defend- 
ant, it being assumed rather than proved that some seisin 
of the church endowments in a corporate character was 
a necessarv condition, both to the maintenance of the 
action and the liability of the defendant. But upon con- 
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sideration of the authorities cited, and of the principle on 
which the action is maintainable, in any case we think 
this assumption cannot be supported. The principle is 
stated by WilleSf C. J., in the case of Sollers v. Lato^ 
rence(a); and whether against the predecessor in his life- 
time, or his personal representative after his death, it is 
this, that the maintenance of the houses, buildings and 
other premises belonging to the benefice is a duty which 
the law casts on the incumbent, because he enjoys the 
benefit. If he neglect to perform it he is guilty of no 
civil tort in his lifetime to any one — not to himself, of 
course, the present occupier — not to an unknown suc- 
cessor, in whom is no interest — not to the patron, in whom 
the common law recognizes no such personal interest in 
the lands, goods and chattels of the church of which he is 
patron, that any action will lie for him against the incum- 
bent for spoils or waste, actual or permissive. Further, 
if the^incumbent were guilty of a tort, the action for it 
would have died with him, and would not have survived 
against his creditors at the time when this mode of pro* 
ceeding was first sanctioned in the common law courts. 
It is true this last remark does not apply in a case between 
predecessor and successor, but it has never been suggested 
that the character or foundation of the action is different 
in this case from that in which it is brought against the 
executor. It is indeed an anomalous action, which did 
not obtain a settled allowance in our courts till after the 
case of Jones v. Hill(b), and no judgment would seem to 
be of less authority in itself than the one there pronounced. 
C.J. PoUexfen was strongly against it; the Court in- 
clined to his opinion ; it was ordered for further argument; 
then, the Chief Justice and Ventris being dead, Powell 
and Rokesby gave judgment for the plaintiff. However, 
it is now unquestionably maintainable ; but with reference 
to the question before us, it is proper to bear in mind these 

(fl) Willcs, 421. (6) 3 Lev. 268. 
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circumstances, and also that, although it is usual to com- 
mence the declaration with a recital of the custom, as if 
it were some special custom, casting the obligation of 
repair on incumbents, it is clear that the custom so alleged 
is the common law of England {Wise v. Metcalfia)), 
though a concurrent remedy against the executors has 
always existed for the successor in the courts christian. 
This also is important, because a different rule of inter- 
pretation will be applied to a custom parcel of the common 
law, and a special custom in derogation of it. 

It is not di£5icult to suggest a reason why the precedents 
usually allege the custom in terms: the canonists, it is 
known, often usually speak of the common law with refer- 
ence to ecclesiastical matters as a custom, as in the case 
of the liability of the parishioners to repair the body of 
the church ; and as this action was conversant with eccle- 
siastical subjects, and probably grew out of and was 
modified by the canon law, its language may naturally 
enough have been adopted. It will not, then, be conclusive 
against this action if it were to be conceded, either that in 
the precedents, which is still the custom, perpetual curates 
appear not to have been mentioned, or that it is now 
brought for the first time. The latter circumstance existed 
in the case of a prebendary so late as 1788, when the case 
of Radcliffe v. D*Oyly was decided; and though stress 
was there laid, and naturally enough, on the fact, that 
prebendaries were named in the recital of the custom in 
ancient precedents, yet that was clearly not the only ground 
on which the judgment rested, and the Court attached 
little importance to the want of any previous instance. 
Indeed, wherever a Court is dealing with an action brought 
on the common law, it looks rather to the principle than 
the instance : ubi eadem ratio, ibi idem jus. As to the 
language of the precedents, it is not to be assumed that the 
term " vicarii" which is always to be found in them, does 

(a) 10 fi. & C. 299. 
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not include a perpetual curate, if irremovable at the will 
of the rector, and endowed. We do not know how such 
a functionary could be better described than by the gene- 
ral term *' vicar ius ;** and if the origin of the perpetual 
curacies and vicarages be considered historically, it would 
seem to be the very term which ought to be used. The 
shortest, and, at the same time, clearest account, of appro- 
priations to which we can refer will be found in Sir W, 
iSco^/'^ judgment in the Duke of Portland v, Bingham {a). 
Under one species the curate was ad nutum removabiliSf 
and the curacy without permanent endowment. This was 
a great grievance, and the ecclesiastical authorities struggled 
with the religious houses in whose favour the abuse existed 
to put it down. Not to refer to papal decrees on the 
subject, the language of our own legatine and provincial 
constitutions is clear to show, that the person deputed to 
perform the spiritual duties of the cure was known only 
by the name of " vicarius,'' and that the present distinc- 
tions of institution and induction, as necessary to a vicar, 
were not originally known. Thus, the Constitution of 
Othobon is expressed thus: — " Universi religiosi exempt!, 
Cistercienses et alii quicunque, qui ecclesias in proprios 
usus habent, si vicarii non sunt positi in eisdem, infra sex 
mensium spatium vicarios prsesentare dioecesanis, qui eod 
instituere debeant, non omittant: quibus sufficienter pro 
facultate ecclesiarum studeant religiosi assignare portionem; 
alioquin dioecesani ex tunc id facere studeant diligenter." 
The word " instituere'^ here has not its present technical 
and limited meaning, as appears from the preamble, where, 
in reciting the grievance, it is said that some religious 
houses either left the appropriated church vicario desti- 
tutam, or if by chance vicarium in ea instituerint, gave 
him only a miserable and inadequate portion of the fruits. 
" Instituere/' therefore, in this constitution, means only to 
appoint, not to perform the episcopal act of institution ; 

(a) 1 Hagg. Cons. 157; Laws of Church and Clergy, 1 f6. 
VOL. L O 
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and the curate whose miserable provision was sought to be 
remedied was called vicaritis. In confirmation of this, we 
may notice from Gibson an extract, in which Pope Cfc- 
ment III. complains of the religious houses, with regard 
to their appropriated churches, that they '^ vicarios in eis 
pro suk instituunt et destituunt voluntate," where the 
meaning clearly is " appoint and remove." When the legis- 
lature interposed in aid of the episcopal power to prevent 
the abuse, in 15 Ric. II. c. 6, and 4 Hen. IV. c. 12, the 
words used to express curate and curacy were " vicar" and 
" vicarage." In the latter statute there is an express pro- 
hibition that nul religious be in any way made vicar in any 
appropriate church ; that is, that no one of the body, no 
monk of the house, should be sent as before from the 
house to discharge the duty as vicar, but that some secular 
person should be ordained vicar perpetual. Indeed, in the 
times of which we are speaking, the term " curatus'' would 
have had in England, as it still has in Roman Catholic 
countries, a much wider meaning than that which a curate 
or perpetual curate now bears in England, — such a mean- 
ing as our Liturgy still preserves in our Church when it 
speaks of " bishops and curates." Whatever, then, be the 
weight of the objection, that perpetual curates are not in 
terms named in the precedents reciting the custom, it is 
not made out in fact, we think, that they are not impliedly 
included. Reverting, then, to what we have laid down as 
the principle on which the action is founded, the proper 
matter for inquiry is, not merely and solely whether, upon 
resignation or death of a perpetual curate, this action may 
be brought for dilapidations permitted, but also whether 
during his incumbency it was his duty to repair, — whether 
he was then amenable to the same proceedings in the 
Ecclesiastical Court to compel the repair, or punish the 
non-repair, as any rector or vicar. It would seem on prin- 
ciple, that on the one hand we could hardly hold this 
action not maintainable^ without also holding that he was 
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not bound to repair during incumbency, for the action 
being founded on duty, to deny the action would seem to 
deny the duty; and, on the other hand, if we should find 
that the perpetual curate has the same duty cast on him 
which a rector or vicar has, we arrive at the same founda- 
tion for the action in both cases. And it will be hard to 
resist the conclusion, that when there is the same foundation 
and the same reason, the common law gives the same 
action. 

This inquiry would naturally direct us to authorities in 
ecclesiastical law, and practice in Ecclesiastical Courts ; in 
them we should expect to find the clearest account of the 
duties of the clergy in this respect, and the most authoritative 
enforcement of them. But we must not be surprised if we 
should find these sources scanty in this particular matter, 
considering the original poverty of most perpetual curacies 
in the greater number of instances ; the probability that in a 
very large proportion of instances there was no residence- 
house, nor endowment of land, and that a great number 
have passed into vicarages or presentable benefices in the 
course of time by one or other of the modes which the com- 
mon and statute law have provided for that purpose. Some 
information, however, may be gleaned from constitutions 
and decrees, which is the more valuable as it seems that the 
duty was always founded on the perception of profits or the 
enjoyment of the buildings or lands. Thus, a Constitution 
o( Edmund, 1236, after providing for a deduction to be made 
from the ecclesiastical goods of a deceased rector who shall 
leave the church-houses in decay, goes on thus : — ** Idem 
statuimus circa illos vicarios, qui solvendo modicum pen- 
sionem omnes ecclesiae habent proventus. Nam cikm ad 
premissa (that is, the reparations) teneantur, talis portio 
deducta satis poterit et debet inter debita computari.'* The 
Glossary of Lyndwood on " illos vicarios" is, " Non ergo 
circa omnes sed illos duntaxat de quibus sequitur;*' show- 

o2 
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ing that the duty arose out of and accompanied the ability 
and the enjoyment of means. Again^ the Constitution of 
Othobouy 52 Hen. III. 1268, speaking of the avarice of 
those who, receiving much from their churches and bene- 
ficeSy neglected to repair or restore the houses belonging 
to them, directs that all clerks (universi clerici) should 
repair and be admonished for that purpose by their bishops 
and archdeacons. And in a commission for Thomas Arundel, 
Archbishop of Canterbury, issued in 1403, to be found in 
Gibson, ''Sarta tecta h perceptoribus fructuum reparari, 
non solum juris civilis et canonica dictat auctoritas, sed et 
sacri eloquii pagina instruit ac constitutiones nostrse pro- 
vinciales poenali quadam adjectione disponunt." In all 
these instances, without making any distinction, mainte- 
nance and reparation of ecclesiastical buildings are treated 
as a duty growing out of occupation and enjoyment. The 
term '* sarla tectOy' used in this commission, is used from 
the language of legal instruments among the Romans, and 
imports that the occupier as tenant is to keep in proper 
repair. The use of it, therefore, here is signi6cant. It was 
said by Mr. Addison that the Constitution of Ot/iobon, 
before referred to, cast the duty in terms on the appropria- 
tor; but that is a misunderstanding of the passage to be 
found in Gibson, p. 7 15, which applies, not to the houses 
of the curate or vicar, but the old rectorial mansion, in 
which bishops or other superiors visiting officially had been 
and were still to be received. The Injunctions of Edward 
the Fourth, 1547, which directed that a fifth part of the 
revenue of benefices should be devoted to the repair of 
churches, chapels, or mansions belonging to them, were 
directed to all proprietors, parsons, vicars and clerks: vicars 
by this time had become a more limited term, and therefore 
perhaps the general word ^' clerks" was added. It appears 
to us upon the whole of this reasoning and these autho* 
rities, that the case of a perpetual curate who is not re- 
movable by his patron, and to whose curacy buildings or 
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lands belong, is brought within the principle on which the 
action for dilapidations is maintainable, if he holds such 
buildings or lands as such curate and as annexed to his 
curacy; and this is, we think, the conclusion fairly to be 
drawn from the facts stated in the declaration. If the 
buildings and lands belong to the curacy, his interest in 
them is in right of the curacy, and if he cannot be removed 
from the curacy at the will of the grantor, he has a freehold 
interest, and may properly allege that he is seised. The 
case of Browne v, Ramsden, cited by Mr. Addison, is 
entirely reconcileable with this view. There a vicar alleged 
himself to be seised of lands in right of his vicarage, 
whereas they appeared to be copyhold lands held by the 
Master and Fellows of Trinity College, in trust to receive 
and pay over the rents and profits, after discharging 
certain outgoings, to the vicar. Of course the allegation 
was not proved. The case of the Curate of Orpington [a) 
proceeded entirely on the assumption that the curate was 
removable at the will of the patron. Nor is it needful for 
the plaintiff to allege how he became seised of the build- 
ings and lands any more than it would be for a vicar, — for 
there is nothing in the legal character of a perpetual curacy 
as such which any more excludes an endowment in tithes 
or land at its first creation than in that of a vicar. In both 
cases the licence of the ordinary was necessary, in the first 
instance, to the creation, and the licence ought in every 
case to have been clogged with the condition of a compe- 
tent allowance for the maintenance of him who was to 
perform the spiritual service of the church. Of course, it 
might in one case as well as the other have stipulated for 
an endowment by a portion of the glebe land and a dwell- 
ing. In the absence of any specific statement of the 
manner how seised, we think the legal construction of 
the allegation is, that the curacy was lawfully endowed 

(a) Ftnoletf v. Wiieman, 3 Keble, 614. 
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of the buildings and lands by the original ordinance and 
licence for creating it. 

We thinky therefore, our judgment should be for the 
plaintiff. 



FEES IN NEW CHURCHES AND CHAPELS. 



If fees are in any parish legally due to the mi- 
nister for the performance of ecclesiastical offices, 
the right of the minister to receive them will not 
be prejudiced by the establishment of a chapel 
of ease within the parish to which another mi- 
nister may be appointed, and the minister of the 
chapel, although performing the ecclesiastical 
offices, could not be thereby entitled to the fees 
which were before due to the minister of the 
whole parish, except by special contract made 
between them for that purpose, or by act of par- 
liament. But the following case shows, that 
practically, the rector may have much difficulty 
in obtaining the fees, notwithstanding his right ; 
for that, although he may claim them, or such 
part of them as may be agreed on, when received, 
yet, that he cannot compel the minister who 
actually performs the offices to receive them, if 
the latter for any cause is unwilling so to do. 
This is the important point decided by the fol- 
lowing case. The other point, as to the avoidance 
of the first living by acceptance of a second, turns 
in this case upon the construction of a local act. 
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KiNQ V. Alston. 
Court of Queen's Bench, December 6, 1848. 

J^ummars ot Case. 

Where a district chapelry had been formed out of part of an old parish 
under the church building acts, it had been arranged that two thirds of 
the fees for marriages, churchings, baptisms, &c., should, during the life of 
the incumbent of the old parish, belong and be paid to him and one third 
to the minister of the chapelry. No duty is thereby imposed upon the 
latter to receive such fees for the purpose of paying them over to the 
former. 

Case. 
The plaintifTy Mr, King, became the rector of St. Mat- 
thew, Bethnal Green, on the 18th of November, 1810, on 
the presentation of the principal and scholars of Brasennose 
College, Oxford, who were then the patrons of the benefice, 
and he was duly instituted and inducted, and he still as- 
sumed to be, and had ever since in all respects acted as 
the rector of the rectory, no other person having been pre^ 
sented thereto by the patrons. The living was not rated in 
the king's books. In the year 1820 he' accepted another 
living — the rectory of Woodchurch in Cheshire — having 
succeeded thereto on the death of his father. Under the 
provisions of a local act relating to the parish of St. Mat- 
thew, it was enacted, that the rectory of the said parish 
should not be taken or held in commendam, and that 
all licences and dispensations for holding the same in com- 
mendam should be utterly void and of none effect, any 
usage or custom to the contrary notwithstanding. In the 
year 1843, the church building commissioners, in pursuance 
of the powers given them by the church building acts, 
represented to her Majesty that there were in the parish 
of St. Matthew four consecrated chapels, St. Peter, St- 
Andrew, St. Philip and St. James; and that it was expe- 
dient to assign to each of such chapels a separate district 
under the provisions of those acts, with certain boundaries 
duly specified and set out, and that marriages, churchings, 
baptisms and burials should be solemnized and performed 
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in each of the said four chapels, and that two-thirds of the 
fees arising from such solemnization should, during the 
incumbency of the plaintiff, belong and be paid to the 
plaintiff, and the remaining one-third to the ministers of 
each of the said four chapels respectively ; and that from 
and after the avoidance of the said living of St. Matthew, 
Bethnal Green, the whole of such fees should belong to 
the ministers of the said four chapels respectively, and 
that the consent thereto of the Bishop of London had been 
duly obtained as required by the said statutes. This re- 
commendation was carried into effect in the usual manner, 
by an order in council ; by that order it was inter alia 
directed that marriages, baptisms, churchings and burials 
should be solemnized and performed in each of the said 
chapels of St. Peter, St. Andrew, St. Philip and St. James, 
and that two-thirds of the fees arising therefrom should, 
during the incumbency of the present rector, belong and 
be paid to him, and the remaining third to the ministers of 
the said respective chapels ; and that from and after the 
avoidance of the living, the whole of the fees should belong 
and be paid to the ministers of the said chapels respectively. 
To this arrangement the consent of the Bishop of London 
was duly obtained before the making of the order in council, 
in conformity with the requisitions of the statutes men- 
tioned. Previously to the recommendation of the com- 
missioners, the defendant had been duly appointed incum- 
bent of the district chapel of St. Philip, and still continued 
to be such incumbent, and it was admitted that he was 
the proper person to perform and solemnize churchings, 
baptisms and marriages in the said chapel, and to receive 
the offerings and fees accruing in respect thereof. At the 
time of making the order, fees of 8s. 6d, for each marriage, 
Is. for each churching and Is. 6d. for the registration of 
each baptism, were the usual and accustomed fees in the 
parish of St. Matthew ; and it appeared that these fees 
had the sanction of the Bishop of London, but in practice 
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the fee for churching was always remitted when the woman 
was too poor to pay it. For some time the defendant paid 
to the plaintiff the fixed proportion of the fees received by 
him in respect of the marriages solemnized and performed 
at the chapel of St. Philip ; since such payment, however, 
the clerk of the said chapel of St. Philip had received the 
further sum of £46, payable in respect of marriages per- 
formed there, and, believing the defendant to be entitled to 
such last-mentioned fees, had paid them over to him : £30, 
being two-thirds of such last-mentioned fees, were sought 
to be recovered by the plaintiff in this action, and the de- 
fendant admitted that the plaintiff was entitled to recover 
that sum, if by reason of the facts above mentioned it was 
recoverable in this action, and the plaintiff was still the 
legal rector of St. Matthew, Bethnal Green. 

The defendant further admitted, that he had never re- 
ceived any fees in respect of either baptisms or churchings, 
and he contended (and this was the important point of the 
case) that he was not legally hound to collect or receive fees 
in respect of churchings and baptisms. 

The above facts were stated in the form of a special case 
for the opinion of the Court of Queen's Bench, and the 
two questions for decision were, — first, whether, under the 
circumstances mentioned, the plaintiff was still legally 
rector of St. Matthew, and as such rector, entitled to 
recover the said sum of 30/. from the defendant; and, 
secondly, whether, under the circumstances, and by virtue 
of the above mentioned statutes and order in council, the 
defendant was bound, as incumbent of the chapel of St. 
Philip, to collect and receive the fees payable in respect 
of churchings and baptisms performed at that chapel, and 
to pay over two-thirds of such fees to the plaintiff. 

Watson for the plaintiff, as to the first point, contended, 
that the acceptation by the plaintiff of another benefice 
rendered the prior incumbency, which was not rated in 
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the king's books, voidable only, but not void, and that he 
was therefore entitled, under the present state of circum- 
stances, being still the actual rector, to maintain his action 
for the stipulated proportion of the fees that had been 
actually received. 

Upon the second and principal point, that the defendant 
having accepted the chapel with these conditions as to 
fees annexed, was bound to receive the fees, or at least 
to receive the rector's proportion of them ; and that he 
had no right to officiate without a fee to the prejudice of 
the rector, and that if the officiating minister refused to 
receive or enforce payment of the fee, there was no way in 
which the rector could obtain that to which he was entitled 
under the order in council. 

jET. Hill for the defendant, on the first point, relied on 
the intention of the local act, that when the rector accepted 
another benefice, and ceased to be resident, his incumbency 
should cease; on the second point, that the officiating 
minister could be under no legal obligation to enforce pay- 
ment of fees if in his discretion he thought proper not to 
do so. 

Lord Dbnman. — The duty of collecting fees, which is 
sought to be imposed upon the defendant, cannot be im- 
posed on him without very express words. The effect of 
the order in council is, that the defendant is to be trustee 
for the rector of two-thirds of the fees received, but it is 
too strong an inference to draw from the terms of the 
order, that a duty is thereby imposed upon him of re- 
ceiving the whole amount of the fees for the purpose of 
paying over the stipulated proportion ; if this were in- 
tended, it is not sufficiently expressed. Upon the other 
point, that the living is vacated, I think that, giving the 
greatest effect to the words of the statute, they only 
amount to making it voidable. 
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Patteson, J. — On the question whether the plaintiff is 
now legally the rector of St. Matthew, it would be ex- 
tending the words of the statute to hold that it prohibited 
him absolutely from holding any other benefice, without 
vacating the rectory of St. Matthew. Being, therefore, 
now the rector, he is entitled to recover two-thirds of the 
fees that have been actually received. Upon the other 
question, I think there is no duty cast upon the defendant 
to collect the fees payable in respect of churchings and 
registrations of baptisms for the benefit of the rector, if he 
does not think it right in the exercise of his discretion so 
to do. If he did receive any of those fees, he would be 
bound to pay over two-thirds to the plaiutiflT; but I can- 
not see that a duty is cast upon him to exact fees from 
parishioners whom he thinks unable to pay on the ground 
of poverty. Nor is there any consideration shown, as 
moving from the plaintiff for the alleged obligation on the 
defendant. The only duty there can be must arise from 
the order in council, in pursuance of the act of parliament, 
but it is not there so expressed. The plaintiff has no 
power to prevent the defendant from performing these 
services, and the duty cannot, therefore, arise from this 
permission. 

Coleridge, J. — It may be that the plaintiff holds the 
rectory of St. Matthew in violation of the spirit of the 
local statute ; but as he is not holding it in commendam, 
he holds it by a title voidable, but not void ; he is, there- 
fore, at present rector, and is entitled to his proportion of 
the fees that have been actually received. But as to the 
other point, the plaintiff has, independently of the order in 
council, no more right to the fees payable in the new 
districts, than he has to the fees in any other parish. It 
was thought unfair, with reference to existing interests, to 
deprive the rector of all the fees to which he had thereto- 
fore been entitled, and therefore the order in council, 
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regulating the proportion of the fees which shall be re- 
ceived by the rector, directs that two-thirds shall be paid 
to him ; but there is not a word which can have the effect 
of casting upon the officiating minister the duty of re- 
quiring payment of all the fees for the benefit of the 
rector. If he does receive any, he receives two-thirds as 
trustee for the rector ; but the question now is whether he 
is bound to receive them. The defendant says he has a 
conscientious objection to receive the fees in question, 
and that he will not receive his own share of them. Is 
he then bound to do that for another which he thinks not 
right for himself? He does not decline to receive the fees 
for the purpose of depriving the rector of them, — nor does 
his refusal prevent the rector from receiving them ; for the 
latter might demand them, either in person, or by an 
agent employed for that purpose ; aixd I do not see that 
such a proceeding would, as has been suggested, cause 
any scandal, for if the fees are properly due and payable, 
there can be no possible reason why they should not be 
received openly. 



STOPPING UP PATHS IN CHURCHYARDS. 



By statute 69 Geo. III. c. 134, s. 39, the Church 
Building Commissioners are empowered to stop 
up, discontinue or alter any entrances or paths 
leading into and through churchyards which to 
them may appear unnecessary; but provided that 
it be done with the consent of two justices, and 
provided notice be given in a prescribed manner 
and form. This form is given by reference to 
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another statute, 65 Geo. III. c. 68, which relates 
to the stopping up highways by justices, and the 
notice is therein directed to be affixed by the side 
of the highway stopped up, to be inserted in the 
county newspaper for three weeks, and to be 
affixed on the church-doors within the parish for 
three successive Sundays afler the order of jus- 
tices has been made. The prescribed form of the 
notice states the order of justices, and that the 
same will be confirmed at the next quarter ses- 
sions unless appealed against. 

An order made by the commissioners as to the 
stopping up of church-paths is, however, final 
and conclusive ; nor is there any appeal against 
it: while the order of justices for stopping up 
highways is only a preliminary proceeding to be 
confirmed or otherwise by the quarter sessions. 
Consequently, a notice given after an order made 
by the justices is intended to warn parties that 
the proceeding has commenced, but that its com- 
pletion can be prevented by their appeal, — while 
such a notice given after an order by the commis- 
sioners could be of no use or effect whatsoever, 
and must be too late to warn parties aggrieved to 
interfere in order to prevent an act already com- 
pleted. 

The following case, therefore, affords a good 
illustration of the want of care and attention with 
which the several Church Building Acts have been 
framed, and which has caused so much confusion 
and so many separate enactments, that probably 
no other branch of the statute law is equally 
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complicated. For the form of notice referred to 
by the statute 59 Geo. III. c. 134, and thereby 
directed to be used, is altogether inapplicable, 
both in form and spirit, to the case to which it is 
thereby sought to be applied — a blunder which 
occasioned the following case, in which it will be 
seen that it was thought better to do violence to 
the words of the act of parliament than to sanction 
and give effect to a patent absurdity. 

Regina v. Abkwright. 
Court of Queen's Bench, December 18M, 1848. 

I^ummars of Case. 

The notice, which by the statute 59 Geo. III. c. 134, is directed to be 
given q/ier any path in a churchyard has been stopped up by order of the 
Church Building Commissioners, must notwithstanding be given before 
the order, and if not given until afterwards, the order will be bad. 

Case. 

By an order under the common seal of the Church- 
Building Commissioners they had directed that certain 
footpaths leading into and through the churchyard of the 
parish church of Bakewell in Derbyshire should be stopped 
up in conformity with certain resolutions made and passed 
at a vestry meeting of the parishioners ; and the order ex- 
pressed that this was done with the consent of two justices 
of the county testified by an instrument referred to. The 
particular paths stopped up were further described by 
reference to a map. 

The consent of the justices was dated the 21st of July, 
1846, and the order was dated the 10th of March, 1847. 
A notice signed by the churchwardens was dated on the 
following day, lltli March, 1847. This notice stated the 
substance of the order of the commissioners and of the 
consent of the justices, and it followed the form of notice 
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prescribed by the statute 66 Geo. III. c. 68, which is re- 
ferred tOf and directed to be used by the statute 69 Geo. III. 
c. 134. 

To these proceedings it was now objected, that the notice 
ought to have been given before the making of the order, 
it being admitted that the Court of Quarter Sessions had 
no jurisdiction in the matter, and that their confirmation 
of the order of the commissioners was a mere nullity. 

The Attorney- General and Webby in support of the 
order. 

Whitehurst and Pashly contr^. 

Lord Denman, C.J. — The question in this case arises 
upon an order under the common seal of the Church- 
Building Commissioners for stopping up certain entrances 
to, and certain footpaths in and through, the churchyard 
of the parish church of Bakewell. 

This order has been made under the powers conferred 
by the 39th section of the 69 Geo. III. c. 134, and with 
the consent of two justices. Notices also have been given, 
which, for the present purpose, may be assumed to be cor- 
rect in form, subject to our future remarks ; but they were 
affixed and published respectively after the making and 
execution of the order. This order has been confirmed in 
fact at the quarter sessions ; but it is admitted that the jus- 
tices at sessions had no jurisdiction in the matter, and that 
their order of confirmation is merely null and void. 

With regard to the order of the commissioners, it is 
objected, among other things, that it is bad, because made 
by them and consented to by the two justices before the 
affixing and publication of the two notices, and we are of 
that opinion. 

The section in question gives the commissioners the 
power to stop up, provided that the same be done with the 
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consent of any two justices of the county, city, town or 
place where any such entrance or path shall be stopped 
up, and on this notice being given in the manner and form 
prescribed by the 55 Geo. III. c. 68. It has been decided, 
that, although this statute was repealed by the 5 & 6 Will. 
IV. c. 60, yet so much of it as was incorporated into the 
69 Geo. III. c. 134, remained of force for the purposes of 
that statute ; and it was also determined, that it did not, 
by any implication from the language of the incorporated 
notice, give an appeal to the sessions against the order of 
the commissioners. As the notice is to be given in the 
manner and form prescribed by this statute, it is ai^ued 
that it must be given after the order made ; and if this be 
90, it cannot be denied that these grave consequences will 
follow, — that a power, subject to no revision on appeal, is 
vested in the commissioners of making an order which may 
very materially affect the rights and conveniences of the 
public and the parishioners, moved thereto by the applica« 
tion of any one or more individuals behind the backs of all 
others, and fortified only by the consent of any two magis- 
trates, selected, it may be, from interested motives, and 
from any part of the county. That a case so extreme as 
this is not likely to happen in fact, is no answer to the 
argument against the construction which makes it possible. 
Without supposing any ill intention in the commissioners, 
and scarcely any negligence, they may be deceived, and, 
at all events, the rights of others ought not to be left 
unprotected. 

But in truth, the whole argument in support of the 
notice is founded on a strictly literal construction of the 
statute in regard to the notice, which cannot be consistently 
maintained throughout as to the whole of the notice. All 
the latter part of it, which states the lodging of the order 
with the cleik of the peace, its enrolment and confirmation 
by the sessions, and its liability to appeal, has no applica- 
tion whatever to the order now under consideration. If, 
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then, all this, which in truth is the most important part of 
the notice, as we find it in the 55 Geo. III. c. 68, must be 
rejected, why are we bound to the past tense in the com- 
mencement? It seems to us, that we give full effect to the 
words in the 134th section, which directs the notice to be 
given in the manner and form prescribed by the 55 Geo. III. 
c. 68, when we say that it must be affixed at the same 
places, published in the same way in the newspapers and 
for the same number of times, and during the same periods, 
and with the same particulars as to the ways and entrances 
to be stopped, which would be required under the 65 Geo. 
III. c. 68 ; but that, in order to make such notice answer 
the purpose intended, it must be given before the order is 
made ; and there is no difficulty in fixing how long before, 
as it cannot comply with the requisitions of the statute, 
unless it be given at least three weeks before the order 
made, and there is no reason for more. 

When, indeed, it is recollected that under the 55 Geo. III. 
c. 68, the order of the justices, though signed before, was 
not complete or effiective until after the notices had been 
given and the sessions had confirmed it, whereas here the 
order takes effect from the time of its being made; the 
difference, in fact, as to the order of time in which the 
notice must be given is more nominal than real. We do 
more substantially follow the 55 Geo. III. c. 68, by saying 
that the notice must be given before the order is made than 
if we followed literally the form given. The 59 Geo. III. 
c. 68, requires that the order should be made on notice being 
given. The words " on" and " upon," it has been decided, 
" may mean before the act done to which it relates, or 
simultaneously with the act done, or after the act done, 
according as reason and good sense require, with reference 
to the context and the subject-matter of the enactment" 
We must, therefore, here construe it as synonymous with 
aft^^ that is, the order must be made after notice given. 
So understood, the section is reasonable throughout, and 

VOL. I. p 
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sufficient security is given that the commissioners shall be 
informed of all conflicting interests and desires before they 
proceed to the exercise of their large and final jurisdiction 
over the subject-matter. 

On this ground we think the rule must be made absolute 
for quashing the order. 



LEASES OF TITHES. 



TaSKER t;. BULLMAN. 

Court of Exchequer^ January 22, 1849. 
I^ummars of Case. 

Lessees of tithes are enabled by the Tithe Commutation Acts to sur- 
render their leases, but the tithe not being absolutely extinguished, the 
covenant of an unsurrendered lease remains in force, and is not determined 
merely by a commutation having taken place. 

Case. 

The plaintiff in this case was vicar of the parish of 
Souham in Cambridgeshire, and, being entitled to the great 
and small tithes, he granted and demised by deed to the 
defendant all the tithes within the parish which might be 
payable to him as vicar for one year, from October, 1844, 
for the sum of £1653, payable by two instalments, one on 
the 5th of January, the other on the 1st of May. The 
declaration stated a covenant by the defendant and others 
to pay those sums on the days appointed, which had not 
been done. 

The defendant stated the proceedings that had been 
taken in the parish under the Tithe Commutation Act, by 
which an agreement had been entered into for commuting 
the tithe of the parish for a rent-charge of £1654, payable to 
the plaintiff; that the payment of the tithe rent-charge was 
to commence from the 1st October, 1844, which was pre- 
vious to the time appointed by the deed by which the tithes 
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had been demised to the defendant ; that the lands From 
which the tithes were to arise were therefore discharged 
from payment of all tithes before the time mentioned in the 
deedy and that the defendants were therefore deprived of 
the tithe and of all means of recovering it. 

For the plaintiff it was argued, that the Tithe Commuta- 
tion Act did not, under the circumstances stated, avoid the 
lease, and that the sum of £74, which was in fact the only 
part of the stipulated payment that had not been made, 
must be paid ; that the act did not affect leases of tithes, 
but merely substituted a rent-charge of equal amount; 
that as proof that the lease was not affected, section 88 
of the act enabled lessees to surrender their leases, in order 
to prevent any injustice being done to them from the effect 
of the act. 

Pollock, C. B. — On referring to the previsions of the 
act of parliament, we find that although the tithes are not 
payable in kind, some doubt may be entertained whether 
they are extinguished or not, at all events there is some- 
thing substituted in lieu of the tithes. Some persons 
might consider that as only a different mode of rendering 
tithes, others might say that the tithes are extinguished 
and something totally different substituted. It is not ne- 
cessary to enter into those niceties. It is clear that if the 
tithes are extinguished, there is something substituted for 
them, and under the 88th section of the statute the lessor 
has the power of applying so as to get rid of his lease. 
It seems to us, therefore, to be very clear that it was not 
the intention of the legislature to put an end to leases, but 
to give to the lessees an option of getting rid of them. 
If the legislature had absolutely put an end to the tithes 
altogether, leaving the matter in that state, then there 
might certainly, under some circumstances, have been a 
strong ground for contending that would have been equi- 
valent to an eviction. The subject-matter being gone, the 

p2 



192 CHURCH AND CLERGY CASES. 

tithe would be do longer payable. That is not the case. 
It seems to us, therefore, that the covenant of the lease 
remains, and that the plaintiff is entitled to our judgment. 



DILAPIDATIONS. 

BuKBURY r. Hbwson. 
Court of Exchequer, February 15, 1849. 

^mvwnrt tf Casr. 

The executors of a deceased incumbent may maintain au action against 
the executors of bis predecessor for dilapidations wbicb occurred during 
tbe incumbency of the latter. Tbe executors of the last incumbent are 
chargeable with the whole dilapidations, in whose time soever they have 
accrued, and the new incumbent need go no further back for his remedy. 



William Hewson, deceased, was in his lifetime vicar of 
the parish of Swansea in Glamorganshire, to which vicarage 
certain glebe lands with houses and buildings were attached. 
He died on the 14th of March, 1845, and upon his death. 
Sober t Shirley Bunbury was duly presented, instituted. 
Sec. to the same vicarage. He died on the 28th of May, 
1846, and upon his death JEdward Burnard Squire was 
duly presented, instituted, &c. to the same vicarage, who 
continued to be tbe present incumbent. 

The declaration in this case set out the law and custom 
of England as to the obligation on rectors and vicars to 
repair, and on their executors to pay and satisfy to the 
succeeding incumbent so much as may be necessary to be 
expended for tbe repair of the premises belongiug to the 
rectory or vicarage; and, after stating the above facts as 
to the death of parties, &c., it alleged that at the time of 
the decease of Hewson the buildings, fencing, &c. on the 
glebe lands were dilapidated and in want of repair, and 
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were so left by him at the time of his death ; and that the 
sum of £56 was necessary to be expended for repairing 
the said buildings^ fencing, &c. ; that the plainliff was the 
executrix of Robert Shirley Bunburx/y and that as such 
executrix, and by reason of the dilapidated state of the 
premises at the death of Hewsony she had been obliged to 
pay, and had paid, to the present incumbent, Squire, the 
immediate successor of Sunbury, the said sum of £56. 
The declaration then alleged notice of these matters to 
the defendant, and his refusal to pay the sum or any part 
of it, although he had sufficient goods of Hewson in his 
hands to pay the same. 

The defendant demurred to the declaration, and in sup- 
port of the demurrer, it was contended by Offle, that the 
action for dilapidations was an anomalous proceeding, and 
a right not to be extended ; that there was no precedent 
for such an action by the executor of a deceased incum- 
bent, and that it could only be brought by an incumbent 
for the time being ; that there was nothing to prevent the 
present incumbent from suing the defendant, if he thought 
proper; that Bunbury might have sued in his lifetime, 
but as actio personalis moritur cum persond, the right of 
action did not survive to his executrix. He also contended 
that the law and custom of England, as stated in the de- 
claration, did not extend to Wales. 

Parke, B. — The law as laid down in Burn is, *' the 
last incumbent, or his executors, are chargeable with the 
whole dilapidations, in whose time soever they have grown;" 
and it was to prevent the evasion of this liability by 
means of fraudulent deeds of gift, that the statute 13 
Eliz. c. 10, was passed, which gives a remedy to the 
successor against the person to whom such deed of gift 
has been made. And Burn, after observing that '* this 
statute, in the particular case of a fraudulent conveyance, 
seems at first to limit the suit to the dilapidations that 
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have grown in the time of the last incumbent," goes on to 
state, that in other cases and by established law the 
remedy is not merely for the dilapidations in the time of 
the last incumbent, but for the dilapidated state in which 
he leaves the premises ; and he gives the reason, '' because 
he had the same remedy against the executors or adminis- 
trators of his predecessor, and it was his own fault if he 
did not make use of it." The right being thus given to 
the successor, certainly does not die with him; and as 
every personal right goes to the executors, the executors 
of the successor, who has died before enforcing this right, 
have a right to sue the executors of the preceding incum- 
bent. It is said that the present incumbent, the next 
successor of the plaintiff's testator, has his remedy against 
the defendant, but that is not so. Each incumbent has 
his remedy against his predecessor, or the representatives 
of his predecessor; but the present incumbent has no 
means of ascertaining the amount of dilapidations at the 
time of Hewson's death, and has no remedy at all against 
the defendant. As to the objection that this vicarage is 
in Wales, all the laws of England are extended to Wales 
by the statute 27 Hen. VIII. c. 26. 

RoLFE, B. — It is said that there is no precedent of such 
an action as the present for dilapidations; but neither is 
there any precedent of an action for dilapidations by an 
incumbent against any one but his immediate predecessor 
or his representatives. The law is not that each incum- 
bent should leave the premises in the same state as they 
were in when he entered upon them, but it is that every 
rector or vicar is bound to repair and to leave the premises 
in good repair to his successor. The executrix of Bunbury 
is therefore bound to pay the present incumbent, not only 
what will compensate for the want of repair by Bunbury^ 
but what is necessary to put the premises in perfect repair; 
and if all the damage to be compensated was done in 
HewsorCs time, then his representatives must refund to the 
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executrix of Bunbury the whole of the sum she was 
bound to pay; or if a portion only of the damage was 
done in Hewson's time, his representatives will have to 
pay that portion only, and this will depend on the evidence 
as to the state of the premises at HewsorCs death. 

Platt, B. — If at the time of HewsovUs death the build- 
ings were dilapidated^ he was guilty of a breach of duty 
to his immediate successor Bunbury, for which Bunbury 
might in his lifetime have made Hewson's executor re- 
sponsible. Bunbury dies^ and is succeeded by the present 
incumbent, who, finding the premises out of repair, calls 
upon the plaintiff, the executrix of his immediate pre- 
decessor, to pay for the dilapidations. Here then was a 
duty which Hewson owed to his successor, and by reason 
of his failing to perform it, the plaintiff has been com- 
pelled to take out of Banbury's estate an amount sufficient 
to make good Hewson's default. Would it not be mon- 
strous to say that for this she has no remedy ? 



TITEIES.— DECISION OF COMMISSIONERS AS TO MODUS. 

Br section 45 of the Tithe Commutation Act (a) 
it is provided, that if any suit shall be pending 
as to the right to any tithes, or if there shall be 
any question as to the existence of any modus 
whereby the award of the Commissioners may 
be hindered, they, or the Assistant Commis- 
sioner, may appoint a time and place for hearing 
and determining the same ; and their decision 

(a) 6 & 7 Will. IV. c. 71. 
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is to be finaU unless any party interested shall, 
within three calendar months after the decision 
has been notified, cause an action to be brought 
against the party in whose favour the decision 
has been given ; the mode of bringing such 
action being prescribed by the act (a). It is 
further provided, that no proceeding before the 
Commissioners, or Assistant Commissioner, or any 
action in pursuance of this act, shall abate or 
cease by reason of the death of any party in- 
terested therein (A) ; and that if any person, in 
whose favour a decision of the Commissioners 
shall have been made, shall die before action 
brought, and before the time limited for that 
purpose, any person who might have brought 
such action may bring the same nominally against 
such person as if living. 

HoMFRAT V. Scroops and others. 
Court of Queen's Bench^ February 28, 1849. 

Jhiawnrs ot Caw. 

The time of three monthi allowed by the Tithe Commutation Act as 
the time within which a party dissatisfied with the award of the Commis- 
sioner may bring an action, if it has once begun to run, is not affected by 
the death of the incumbent and consequent vacancy of the living. 

Cow. 

The defendants were the owners of land in the parish 
of Pudding Norton, and they claimed to be entitled to a 
modus of £10, in lieu of all the tithes in respect of their 
lands. On the 2nd September, 1845, a meeting was held 
before the Assistant Commissioner, under the above-men- 
tioned provisions of the statute, for the purpose of deter- 

(a) Sect 46. (6) Sect. 47. 
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mining the question as to the existence of the modus, 
and after another meeting, held by adjournment, the 
Assistant Commissioner made his award on the 30th 
March, 1846, whereby he decided that the modus was 
valid and effectual. The award was on the 17th April 
notified to the then rector, who died on the following 18th 
May, never having brought any action under the above 
provisions, nor taken any step to dispute the decision. 
The plaintiff in this action was his successor, but was not 
appointed until the 23rd July, 1848. On the 19th of the 
last mentioned month, the draft of the award was de- 
posited in the parish, and notice was given, as directed by 
the act, of a meeting to be held on the 11th August for 
the purpose of hearing any objections to the award. The 
plaintiff attended this meeting and disputed the validity 
of the award, and then commenced an action to try the 
validity of the modus on the 30th August, by issuing a 
writ of summons, and a feigned issue was delivered on the 
9th September. 

A rule had been obtained calling on him to show cause 
why the writ of summons and the subsequent proceedings 
should not be set aside. 

Sir F. Thesiger showed cause against this rule, which 
was supported by Sir F. Kelly and Baddeley. 

Lord Denman (after stating the circumstances of the 
case). — By the decision establishing a modus, the value 
of the livincr was fixed at so low an amount that a successor 
was not easily found, and by successive lapses the pre- 
sentation came to the crown, and the plaintiff was not pre- 
sented till 1848, nor inducted till the 12th of July in that 
year. On the 19th of the same month, the draft of the 
award was deposited under the statute just one week after 
the induction of the plaintiff, and on the 31st of August 
he issued the writ in question, which we are now called on 
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to set aade as not wamnted by tbe statute; and two 
qnestioas are made : — first, whether it » too late ; secondly, 
if it be, whether we ought to interfere summarily and set 
it aside, or leare the defendant to such othor remedy as 
may be open to him. 

The 46th section of the statute, which is a proviso on the 
45th, certainly intended to gire the party interested in the 
tithes and dissatisfied with the decision three months' time 
to dispute it in a court of law. [His Lordship then alludes 
to the 47th and 48th sections above noticed, and espedmlly 
to the latter, which provides for the contingency of the 
party in whose fiirour the Commissaoner has decided dying 
before action brought, and continues.] But we cannot 
find that any corresponding provision is made for the case 
of one who is unsuccessful before the Commissioner; and 
it will be observed, that none of the provisions we have 
adverted to meet the case of a lapse of the limited period 
of three months under any circumstances whatever. 

The question then turns upon the construction of the 
46th section. We have observed that it is a proviso upon 
tbe 45tb, limiting its operation ; and by the enactment of 
the latter, the decision of the Commissioner will be final, 
unless in a case falling within some of the subsequent 
provisions. One of those provisions is the bringing an 
action by the party interested and dissatisfied within three 
months after a written notice of the decision ; and by 
necessary implication, under ordinary circumstances, it is 
clear that no such party could bring the action more than 
three months after the notice. The argument urged for 
the plaintiff is, that it was intended there should be a party 
capable of bringing the action during the whole of the 
three months ; that unless there be such party, the limita- 
tion does not apply; that in the present case Mr. Wilcocks 
had not three months, because he died at the end of the 
first; and that if the months immediately following that 
month be included in the calculation, there will have been 
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no one during three whole months capable of bringing the 
action, wherefore it is said that the whole period during 
which the living was vacant must be excluded from the 
computation; and then that the present plaintiff has 
brought his action within time. The answer is, that what- 
ever we may think the legislature intended or would have 
done wisely to provide for, it has not used any language 
which will bear this construction. If the limitation of three 
months does not apply, so neither will the power to bring 
any action at all, for the one is bound up in the other, and 
then the 45th section would remain absolute, and the deci- 
sion be final. In a statute relating to tithes, it can hardly 
be supposed that the circumstances of the death or resig- 
nation of an incumbent were not present to the minds 
of the framers — they have indeed expressly provided for 
the case of death after an action commenced. There is, 
therefore, a greater difficulty in supplying by construc- 
tion a provision for the case of death occurring before 
action brought. In this part the statute bears the closest 
analogy to the general Statutes of Limitations ; and with 
regard to them, it is a well known and settled rule, that 
where the time has once begun to run, no subsequent dis- 
ability, however involuntary, will suspend their operation ; 
and this applies not only where the disability is personal. 

Prideaux v. Webber {a) was a case soon after the Resto- 
ration, where, in answer to the Statute of Limitations, it 
was replied that certain rebels had usurped the government, 
and that none of the king's courts were open ; but the 
Court held that bar good, because " there is not any ex- 
ception in the act of such a case." The legislature appears 
to have acted on this principle of construction immediately 
after the Revolution, when there having been a period of 
ninety-two days during which no Court sat, an act passed (Jb) 
expressly to take those days out of computation as regarded 

(fl) 1 Lev. 31. {h) 1 W. & M. c. 4. 
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the Statute of Limitations. [His Lordship also alluded to 
the case of Rhodes v. Smeihurst (a).] 

We thinky on the principle of these authorities^ that we 
ought to give the words of the statute their obvious meaning 
and not strain them farther in order to avoid the hardship 
of a particular case ; and it is to be observed that these 
authorities apply with even greater force in the case of a 
statute like the present^ which provides a machinery limited 
in point of time for its operation. The Tithe G^mmission 
was by the act to enduie only for five years and to the end 
of the then next session of Parliament, and without the 
acts of the Commissioners no commutation could be com- 
pleted. It is difficult, then, to contend for a construction 
of the limitation clause, which might take an indefinite 
period of time out of its operation. The rule, therefore, 
must be absolute. 

(fl) 4 M. & W. 42. 



WASTE.- DILAPIDATIONS.- OPENING AND USING 

GRAVEL PITS. 



Huntley v. Russell and another. Executors. 

Court of Queens Bench, February 1 and June 6, 1848, 

May 4, 1849. 

J^ttmmarfi of (ITase. 

The executors of a deceased rector held not liable in an action for 
dilapidations by reason of such rector having pulled down a bam belong- 
ing to the rectory, and erected another on a more convenient site, without 
obtaining a faculty from the bishop for that purpose. 

To constitute waste, there must be either a diminishing the value of the 
estate, or an increasing the burthen upon it, or an impairing the evidence 
of title, — much more must one of these three requisites exist in an action 
for dilapidations. 

Gravel pits had been opened on rectory land, and gravel taken by the 
surveyor of highways, and the ground had not been sloped down as 
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required by statute. Neither the taking of such gravel by the surveyor, 
nor the neglecting to compel him to slope down, is waste by the rector. 
But the defendants were held liable in respect of so much of the gravel 
as had been dug out and sold generally by the late rector, although the 
pits had been opened prior to his incumbency, the evidence showing that 
no gravel had been dug and sold generally previously. 



Case. 

The Rev, J. Grant, the rector of St. Mary, Binbrook, 
in Lincolnshire^ being seised of the house, premises and 
lands belonging to the rectory, died in December, 1844, 
and the plaintiff succeeded him in the rectory. The decla- 
ration alleged, that at the death of Grant the premises 
were dilapidated, and that while he was rector he had 
pulled down, damaged and removed divers buildings, with- 
out having rebuilt the same, and that in particular four 
acres of the rectory lands were spoiled, deteriorated and 
rendered useless by means of waste and spoil committed 
therein by Grant while he was such rector; and by his 
wrongfully digging and excavating large pits, and getting 
therefrom soil and gravel, and selling and disposing of the 
same, for his own use and for purposes other than repair, 
&c. ; and that without in any manner filling up, sloping 
down or levelling the said pits, and without restoring the 
four acres so spoiled or rendering them fit for use and cul- 
tivation. The declaration further alleged, that these lands 
were wasted by otlier persons with the sufferance of the 
late rector, by getting the gravel and not restoring, and 
by the rector not restoring the land and filling up the pits 
after the other persons had taken away the gravel. To 
this the defendants, the executors of the late rector, 
pleaded, that the four acres were not dilapidated by reason 
of waste committed by the late rector, and as to the other 
dilapidations they paid a sum of money into Court. 

The case was tried at Lincoln in 1847, before Parke, B., 
and a verdict found for the defendant, with leave for the 
plaintiff to move to enter a verdict for 130/. 
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Whitehurst having obtained a rule nisi in pursuance of 
the leave reserved, cause was, in June, 1848, shown against 
the rule, the arguments on which, and full statement of the 
facts, appear from the following judgment. 

Patteson, J. — ^The first count in the declaration is in 
the usual form for dilapidations in respect of the rectory 
of Binbrook. The third count is a similar one in respect 
of the vicarage of Binbrook. The defendants as to both 
counts pleaded payment into Court of 200/., and the plain- 
tiff replied damages ultra. The second count is in the 
nature of waste for digging gravel pits, and not levelling 
the ground afterwards. To this count the defendants 
pleaded no waste. 

The verdict was found for the defendants, with liberty 
to enter a verdict for the plaintiff on the second count for 
130/. or 5/. if the Court should think fit. A rule nisi was 
obtained in pursuance of the leave, and also for a new trial 
on the ground of misdirection. 

At the trial the material facts upon the first and 
third counts appeared to be as follows:— The premises 
belonging to the rectory consisted of a house, a stable, 
barn, cow-house and cart-shed, and four acres of land 
adjoining, and of one hundred acres of land about a mile 
and a half distant from the house, on which there was a 
barn and a lean-to, the latter being out of repair. On the 
vicarage and premises there were a cottage and a barn out 
of repair. The lean-to, the cottage and the barn on the 
vicarage premises were erected so as to be capable of being 
removed, not fixed to the freehold, but resting on the 
ground or rock, or on bay stones. The barn on the one 
hundred acres was built by the late incumbent at an expense 
of 200/., and much larger and more convenient for the land 
than the old barn near the rectory. The old barn, and 
the stable, cow-house and cart-shed, had fallen down, and 
the late incumbent, partly with the old materials, had 
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built a stable as good as the old one^ but no barn, cow- 
house or cart-shed ; and he had in the latter part of his 
life converted the stable into a wash-house. The chancel 
of the church was out of repair, and as to the fences there 
was contradictory evidence. The plaintiff's surveyor esti- 
mated the whole dilapidations at 224/., which included 40/. 
required to replace all the old buildings adjoining the 
house, also 5/. and upwards in respect of the lean-to, 
cottage and barn, which was said to be capable of being 
removed. 

The learned judge told the jury, that as the old barn fell 
down, the incumbent was not bound to erect another on 
precisely the same spot; and that if they were satisfied 
that the barn which he did erect on the hundred acres was 
more convenient for the farm, they ought not to allow the 
40/. charged for replacing the old buildings; but that as 
a stable was requisite adjoining the house, they ought to 
allow such sum as was necessary to turn the wash-house 
back into a stable, which was proved to be 20/. The effect 
of this direction was to reduce the dilapidations to 204/. 
He further told them, that if they were satisfied that the 
lean-to and the cottage and barn on the vicarage premises 
were not fixed to the freehold, they ought to disallow the 
5/. charged in respect of them, which would reduce the 
dilapidations below the 200/. paid into Court, even if they 
believed the evidence of the plaintiff* as to the fences. The 
jury found that the 200/. quite covered all the dilapidations. 
The supposed misdirection related to the two sums of 40/. 
and 5/. 

Now, it is to be observed, that the questions arose not 
on any counts charging waste, but on the ordinary counts 
for not repairing; stating, however, that the incumbent had 
removed buildings and had not rebuilt them. If the strict 
doctrine as to waste is to be applied to these counts, the 
pulling down a barn and building another, even on the 
same farm and on a more convenient site, at the distance 
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of a mile and a half, might be coDsidered waste, as destroy- 
ing the evidence of identity. That doctrine has been laid 
down in the cases of particular tenants doing acts which 
are prejudicial to the inheritance. The incumbent of a 
rectory is not precisely in the same situation as a particular 
tenant, because there is no person who has the inheritance 
in reversion; but the fee simple of the glebe being in 
abeyance, the incumbent is in truth but tenant for life, and 
he or his executors are no doubt liable for any waste com- 
mitted. But to constitute waste, there must be either, 
first, a diminishing of the value of the estate, or, secondly, 
an increasing the burthen upon it; or, thirdly, an impair- 
ing the evidence of title (a) ; — much more must one of 
these three requisites exist in an action on the case for 
dilapidations. Now, in this case none of the three requi- 
sites exists. The new barn on the one hundred acres is 
more convenient and beneficial to the estate, and the evi- 
dence of title could in no way be affected by taking down 
a barn adjoining the house, that house being still standing. 
It was ai^ued that a faculty or licence from the bishop 
was necessary. It would be desirable and proper that such 
licence should always be obtained, but we do not find any 
rule of law which makes it necessary ; we think, therefore, 
that the learned judge did not misdirect the jury as to 
the first count, neither did he as to the third count, for 
buildings not afiixed to the freehold might certainly be 
removed. It follows that the rule nisi for a new trial must 
be discharged. 

We now come to the question arising on the second 
count. The evidence shows that the gravel pit existed 
before the incumbency of the late Mr. Grant, the defen- 
dant's testator, but it was much smaller than at the time 
of his death, being only about a rood in extent at the 
former time and an acre at the latter. Some doubt ap- 
peared on the evidence, whether it was opened originally 
(ii) Doe d. Grubb v. Earl of Burlington, 5 B. & Ad. 507. 
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by the then surveyor of highways, or by the then incum- 
bent; but the jury found that it was by the former. This 
being found, the defendants are certainly not liable for the 
original opening, or for the taking of such gravel as was 
used for the highways, unless they have shut themselves 
out from this defence by not pleading that matter specially, 
instead of merely pleading no w^aste. In order to show 
that they have so shut themselves out, the plaintiff relied 
on the case of Simmons v. Norton (a). That case is, how- 
ever, distinguishable from the present. There the act done, 
which constituted waste, was the voluntary act of the de- 
fendant himself; and the defence attempted to be set up 
was a justification of the act, which was in itself prima 
facie waste, under an alleged custom of the country. Here 
the defence is, that the act was done by others in the ex- 
ecution of a public duty, and was not primd facie waste, 
and is a defence which might therefore, like the act of God, 
be given in evidence under the issue of no waste. But it was 
further contended by the plaintiff, that an omission on the 
part of the late incumbent to slope down the ground from 
which the gravel was taken, rendered the act of the sur- 
veyors waste done by himself; and that such omission being 
stated in the second count, the plaintiff was entitled to a 
verdict on the issue of no waste, and to damages to the ex- 
tent of such sum as was necessary to slope down and put 
the ground into a state capable of cultivation; and those 
damages were assessed at 130/., and accordingly the rule 
nisi is to enter a verdict for that amount. The stat. 13 
Geo. III. c. 78, s. 31, provides that the surveyors shall slope 
down the ground, and subjects them to penalties for not 
doing so, to be laid out in sloping down the ground, and 
no doubt the incumbent ought to have compelled them to 
do so; but we think it impossible to say, that their omis- 
sion and his omission in this respect can have such retro- 
spective effect as to render the taking of the gravel waste 

{a) 7 Bing. 640. 
VOL. I. Q 
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committed by him, and^ of course, cannot entitle the plaintiff 
to a verdict on the issue of no waste. We do not mean to 
hold out that an action could be maintained in any shape 
against the present defendants for this omission. Such 
omission would seem rather to be in the nature of a rois- 
feazance in the management and cultivation of the estate, 
for which this Court has already held, in the case of Bird 
y. Relph (a), that au action will not lie against the executor 
of a deceased incumbent. It is, however, unnecessary to 
determine this point positively on the present occasion. 

It remains only to be considered, whether a verdict 
ought to be entered for 5/. on th^ second count, in respect 
of the value found by the jury of the gravel taken for 
other purposes than the highways ; indeed, sold generally 
by the late incumbent. Now, if the gravel-pits in question 
had, before the incumbency of Mr. Grant, been opened 
and used for getting gravel for sale generally, we should 
incline to the opinion of Lord Hardwicke in Knight v. 
Mosely (b\ that Mr. Grant had not committed waste by 
continuing: so to use them; but when it is found by the 
jury that the pits were opened by a surveyor of the high- 
ways for public purposes, and the evidence shows that 
Mr. Granfs lessee dug gravel from them and sold it 
generally for the first time, we think such digging and sale 
was equivalent to opening the pits for that purpose, and 
was an act of waste. The public necessity required the 
opening of pits in the place in question, but the proper use 
of them was limited by that necessity. They ought also 
to have been sloped down after every exercise of the public 
right, and the incumbent or his lessee was not entitled to 
take advantage either of the opening, which arose from the 
public necessity, or of the continuing open, which arose 
from the omission of a public duty, and to say that the 
pits thereby became open for all purposes. To the extent, 

(a) 4 Bam & Ad. 826; Lawg of Church and C1ei^, p. 278. 
{b) Ambler, 176; Laws of Church and Clergy, 221. 
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therefore, of entering a verdict for the plaintiff for 6/. on 
the second count, we think that the present rule must be 
absolute, and discharged as to the rest. 



CHAPEL— FACULTY FOR TAKING DOWN, REMOVING 

AND RE-BUILDING. 



Sir W. Clayton and another v. Dean and others. 
In the Consistory Court of Oxford, May 14, 1849. 

j^oinmaTs of Cau, 

The Ecclesiastical Court has power to grant a faculty for taking down, 
removing and re-huilding a chapel, and will grant it if the circumstances 
of the case appear to render such a course desirable. Tlie wishes of the 
inhabitants and the opinion of the bishop will be of primary importance. 
A clause will be inserted to preserve the site of die old church from 
desecration. 

€au. 

Dr. Phillimore^ Chancellor of the Diocese. — ^This is a 
proceeding instituted on the part of the Rev. £!, B. Dean, 
the vicar of the parish of Lewknor^ the churchwardens, 
and the majority of the parishioners and inhabitants of the 
same parish^ assembled in vestry for the purpose of ob- 
taining a faculty for the removal of a chapel from Akhamp- 
stead to Cad more End, both places being situated within 
the district of the chapelry, which chapelry is a component 
part of the parish of Lewknor. 

The issue of this faculty is opposed by two landed pro- 
prietors in the hamlet of Akhampstead (neither of whom I 
believe are resident therein), by two owners of cottages, 
and thirteen resident inhabitants, of whom eight are 
marksmen. 

The facts of the case are these : — 

The benefice of Lewknor, in the patronage of All Souls 
College, is divided into Lewknor-down-Hill and Lewknor- 

q2 
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up-HilL The (Xkiish charch i& «itaated in the ftu co mutr j 
of Oxfordihire in the lower distncl^ whOe the vpper fnit 
of the parish lies in the centre of the Chikcrtt range of 
hills, so that a popolatzoo scattered o^er a Yerr 
district has no other means of attending dirme 
bat by resort to the parish church it Lewknor, wUdi is 
fi^e or six miles distant, or to the chapel of Akhaaipstead, 
which is sitaated in the extremity of the parish, and oq the 
▼ery confines of the parish of Hambleden. 

By the deed of endowment of the vicarage of Lewknor, 
dated in 1412, the incumbent was to have all the tithes 
great and small of Akhaiupstead, and he was to have a 
chaplain, who was to be resident with him, and the vicar 
or his chaplain was to ptrrlbrm dirine senrice in the parish 
of Akhampstead every Sunday. 

In the terrier, which is dated in 1685, it is recited, that 
there are belonging to the chapel all the tithes great and 
small of Akhampstead, the tithes great and small of Fenni- 
more, and the small tithes of Cadmore End. 

Lapse of time has brought with it its usual changes. 
Cadmore End, which, at the date of the endowment, was 
a desolate and scarcely inhabited district in the middle of 
the woods which covered the face of the Chiltem Hills, 
has become comparatively populous, while the population 
of Akhampstead has diminished, and from circumstances, 
which it is unnecessary here to detail, the ecclesiastical 
authorities of the diocese concur in opinion that the spiritual 
instruction of the parish may be greatly promoted and 
improved by a transfer of the chapel from Akhampstead to 
Cadmore End. 

Under this state of facts, I now turn to the nature and 
character of the opposition which is offered to the proposed 
arrangement. 

The objections, as set forth in their plea, are twofold, 
and rest on distinct and separate grounds. 

First, that I have no power to grant the faculty. 
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Secondly, that if I had such a power, it would be un- 
fitting and inexpedient that I should exercise it under the 
circumstances of the case. 

I propose to deal with these objections in the order in 
which they are stated, not only because the first is their 
main objection, but because if they micceed in sub- 
stantiating it, an estoppel would be put to all further 
investigation on my part. 

The averment is thus set forth in their pleadings : ^' it is, 
however, on the strict ground of want of legal power to 
effect the alteration attempted, that we must be understood 
distinctly and emphatically to rest our opposition/' 

It is true, that in the course of the argument on the last 
court day, the learned counsel who appeared for the 
opponents descended from this high ground and admitted, 
that under very extraordinary circumstances, and differing 
from any which appeared in this case, the Court might 
possibly exercise such a power; but still his argument 
was carried to the full extent, on the ground of illegality ; 
and it becomes essential that I should examine the reason- 
ing by which it has been attempted to support the extreme 
as well as the more limited proposition, inasmuch as of 
late years cases of this description have not been of 
frequent occurrence. 

The authorities set out and relied upon in their written 
statements are Burn's Ecclesiastical Law and Hook's 
Church Dictionary. The citation from Bum has only 
reference to the power of the parishioners to make a rate 
for the repair and rebuilding of the parish church, and has 
no allusion, direct or indirect, to the question raised in 
these proceedings. 

There is no specific passage adduced from Hook : his 
authority is invoked generally ; but in the course of my 
experience (now a pretty long one in the Ecclesiastical 
Courts) I never remember to have heard any reference to 
that work. 

A third authority relied upon in the pleading is the 
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negative evidence arising from one of the Church Building 
Acts (8 & 9 Vict. c. 70), which vests the power of the 
removal of a church in the Church Commissioners alone, 
and in silent as to any mention of the bishop. 

In the first place, the Church Building Acts are not 
precisely the fountains from which we should expect to 
derive sound principles of ecclesiastical law, as they un- 
fortunately pass current for remarkable instances of clumsy 
and inaccurate legislation. And here I cannot help ob- 
serving that it is to be regretted, that, out of inadvertence 
or from excess of caution, superfluous and unnecessary 
provisions have sometimes been introduced into modem 
acts of parliament, which may have the effect of creating 
doubt and ambiguity as to ancient and acknowledged 
principles of law. And secondly, because it is not by 
loose and feeble analogies, deduced from the consideration 
of these statutes, that a power inherent in the ecclesiastical 
jurisdiction, if it ever existed, could be set aside. 

To these authorities the learned counsel for the oppo- 
nents added, and greatly relied upon, the case of St. 
Mary Magdalen Bermondsey Church (2 Modem Reports, 
132). The utmost extent of the authority of this case (as 
I understand it) is, that if a church be so ruinous that it 
cannot be repaired, a vestry legally convened may make 
a rate for pulling it down and rebuilding it on the same 
foundation. 

No one at this time of day could doubt that such a 
power as was exercised in this instance is vested in the 
parishioners ; but what is there in the four comers of the 
report of it to show that if, in addition to making a rate, 
the parishioners had obtained a licence or faculty from a 
court of competent jurisdiction to remove this church to 
another site, they might not have legally proceeded to 
have done so? I must observe, besides, that we are here 
dealing with a chapel, and not with the parish church, 
to which it is possible that different legal considerations 
might apply. 
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Such is the sum and substance of the authorities cited 
in writing as well as in argument by the opposers of the 
faculty ; and the deliberate investigation of them leads me 
to the inevitable conclusion^ that they fall infinitely short 
of the proposition they have been brought forward to 
maintain, viz. the absence of any power in the Spiritual 
Court to decree the removal of a chapel from an incon- 
venient to a convenient site, within the limits of the cha- 
pelry. 

I now turn to the authorities on the other side, observing, 
by the way, that if there is no law, statute or decision 
which prohibits the act, if no question of temporal juris- 
diction is mixed up with it, and if on the face of the 
matter it is merely a question of ecclesiastical cognizance, 
the law has vested in this Court alone power and autho- 
rity to decide the point at issue. 

We find in 2 Gibson, p. 1468, the copy of a faculty, 
purporting to have been granted by the Bishop of London 
in 1400: ''Pro translatione ecclesise parochialis ad alium 
locum." The reasons for the removal are set forth, viz. its 
vicinity to the public road having rendered it liable to the 
depredations of robbers, &c. ; and it proceeds : '' Nos 
igitur, attendentes petitionem et supplicationem vestram 
hujusmodi fore justas et consonas rationes ad transferen- 
dam ecclesiam vestram antiquam ad et in locum ubi de 
licent]& nostr& nova capella infra fines et limites dictse 
parochisB jam edificata existit, et ibidem de novo ecclesiam 
construendam et edificandam ex petris seu lapidibus, 
sicut decet, reservat& nobis facultate ponendi ibidem pri- 
mum lapidem licentiam concedimus specialem;" and it 
further provides, as to the old churchyard, ** ecclesi& dirut& 
et evuls& tanquam locus sacer conservetur.*' 

And in 2 Qughton, 323, there is the copy of a licence 
or faculty, purporting to have been granted by the Arch- 
bishop of York in 1677 : '' Ad diruendam capellam, et 
construendam in alio loco." The chapel of Aw burn had 
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been in danger from the incursions of the sea, and the 
permission was given by the instrument '' eandem Testram 
capellam de Awburn penitus demoliri et diniere, ac deinde 
materiam diets capells, sic demolitse et diruts^ ad et io 
quendam fundi situm, ad hoc specialiter et legitime desti- 
natum, transferrer et de hujusmodi materia antiqu&, dictse 
capells pertinente, ac de nova sufficiente ipsam capellam 
de Awborne de novo ibidem erigere et reffidificare, (pnes- 
tita per vos cautione sufficiente ad promissa perimplen- 
dum)." 

Perhaps it might be difficult at this distance of time to 
ascertain whether the two faculties to which I have just 
referred were carried into practical effect; but whether this 
may have been so or not, handed down to us as they are, 
and preserved in books which are regarded as the OTacles 
of our practice, they are valuable, as forming strong pre- 
sumptive evidence of the practice, and consequently of the 
law, of the Ecclesiastical Courts, and of the power inherent 
in the spiritual jurisdiction, deduced from remote antiquity, 
of granting faculties for the removal of ecclesiastical 
edifices. 

I have to regret that this case has not been furnished 
with some precedents of this description, inasmuch as I 
entertain little doubt but that if diligent search had been 
made into the muniments deposited in the registries of the 
various Ecclesiastical Courts, many instances would have 
been found of the issue of such faculties. Since this case was 
argued, 1 have not had sufficient leisure or opportunity for 
instituting any diligent search ; but it appears from infor- 
mation upon which 1 can rely, that in the interval between 
1777 and 1834, at least, three faculties were granted by 
the Diocesan Court of Salisbury for removing churches or 
chapels to a different site. It is to be observed, however, 
that the Mortmain Act, and especially the very stringent 
statute of Lord Hard wick, which passed in 1736, created 
difficulties in procuring sites for churches, which might be 
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sufficiently secure to justify bishops in consecrating them ; 
and it was not till the 43 Geo. III. (in 1803), amended 
afterwards by 51 Geo. III. c. 115, both which statutes 
preceded all the Church Building Acts, that a specific 
power was given for alienating land for any such purpose. 

In Hullet V. St. Martinis Orger8(a), Sir Christopher 
Robinson granted a faculty to the churchwardens of the 
parish to take down a church within the parish which had 
fallen into a ruinous state of dilapidation, on the sole con- 
dition that the vaults beneath the church should be pre- 
served, so as to still form part of the burial place of the 
inhabitants of the parish. In Warner v. Gates (b) the 
validity of a church rate made for the purpose of defraying 
the expenses of the consecration of a newly built church 
was contested on the ground of the parishioners having 
pulled down their own church, and rebuilt it on another site, 
without having obtained any licence or faculty for so doing 
from the Ecclesiastical Court. There were several argu- 
ments on the point, and the difficulty was at last surmounted 
on the suggestion of the judge, that the case might be 
brought, by an amended plea, within the range of one of 
the Church Building Acts, which was accordingly done. 

So in the case of Hamilton and others v. The Parish of 
Loughton{c), Dr. Ltishingtony as Chancellor of the diocese 
of London, granted a faculty to the rector and church- 
wardens of the parish of Loughton for taking down the 
ancient parish church of St. Nicholas^ and appropriating 
the materials, with the furniture and fittings or the proceeds 
of their sale, towards the erecting, fitting up and com- 
pleting the new parish church of St. John the Baptist in 
the said parish, in pursuance of the resolution of a meet- 
ing of the parishioners in vestry. 

It seems moreover to me that the statutes of 43 Geo. III. 
c. 106, and of 61 Geo. III. c. 115, to which I have already 

(<i) 2 Add. 269. (c) 5 Notes of Cases, 192. 

(6) 2 Curt. 316. 
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alluded, must be considered as being enacted on the 
assumption, that there exists a power in the ordinary to 
direct the removal of a church, for they provide (the former 
having regard to subjects, the latter to the crown), that it 
shall be lawful to convey a certain portion of land for the 
purpose of rebuilding on it, that is, on ground previously 
nnconsecrated, and therefore a new site, a church or chapel, 
*' the consent and approbation of the ordinary being first 
obtained,'^ Now if it was unlawful for the ordinary to 
authorize the rebuilding of a church on a new site, the 
power given by the statute to legalise the conveyance of 
ground for this express purpose would be nugatory. I 
entrench myself on these authorities. Independently of 
them I cannot understand why, on reason and principle, I 
should not be possessed of jurisdiction over the subject- 
matter of this suit, and be invested with a power to grant 
a faculty here when I have indisputably a power to grant 
one with respect to any other matter connected with the 
fabric of the church. 

The law being in my judgment clear, the only remaining 
question is the expediency of consenting to or refusing 
this application. 

The first thing 1 have to consider in this branch of the 
inquiry is, what will be most beneficial for the general inte- 
rests of the parish. The voice of the parish, as attested 
by its accredited organ, the majority of the parishioners 
assembled in vestry, is distinctly in favour of the proposed 
removal of the chapel ; for I must consider that in all 
cases where the parish is competent to act by its own power, 
it is the majority of the vestry which must bind the whole 
as far as the expression of the parish is concerned. Un- 
doubtedly the vote of that majority is not conclusive on 
the judgment of this Court: indeed, I can foresee many 
cases in which the Court might be called upon to decide 
against it — still it would be with great reluctance, — and it 
is, as it always must be in cases of this description, entitled 
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to very considerable weight. Another circumstance in 
favour of the projected removal is, that it is to be accom- 
plished by voluntary subscription, and without any rate or 
levy of a pecuniary character being imposed on any of the 
inhabitants. I look next to the relative population of the 
two hamlets. The actual number of souls in the Akhamp- 
stead district is calculated to be 68, — these, it should seem, 
inhabit three farmhouses and nine cottages. The popula- 
tion at Cadmore End at the present time is stated to be 
114 souls, dwelling in five farmhouses, one public house 
and fourteen cottages. The population of Cadmore End 
is, therefore, nearly double that of Akhampstead. It 
further appears, that the congregation attending divine 
service at Akhampstead Church during several years has 
consisted upon an average of 80 persons, of whom 50 be- 
long to and reside within the parish of Hambleden, and 
not more than 20 at the utmost have belonged to the parish 
of Lewknor. 

Nor would it be just that I should entirely withhold 
from my consideration, that unless this chapel should be 
removed, there is no church or chapel within the distance 
of more than two miles which can be resorted to by the 
inhabitants of Cadmore End, — whereas if effect should be 
given to the scheme of the diocesan for the increase and pro- 
pagation of religious instruction throughout this district and 
its immediate vicinity, the chapel which is actually erected 
at Frieth, and which will be consecrated (according to notice 
publicly given) within the course of three weeks, will be 
within a very easy distance for all the resident population 
of Akhampstead. While I am treating on the expediency 
of the removal, another consideration operates powerfully 
on my mind, viz. the opinion which has been so unequi- 
vocally expressed by the bishop on this branch of the case. 
On this point I am anxious not to be misunderstood — for 
although the judge of this Court is as independent of the 
bishop as any judge of the Court of Queen's Bench can be of 
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the crown — although the bishop has no power of personally 
interfering with any decision of mine — still when the point 
to be considered is not one of law, or of any fact to be 
elicited from conflicting evidence^ but simply one which 
hinges on the arrangement by which the spiritual interests 
of the parish may be best consulted — surely the opinion 
of the diocesan, who (to borrow an expression of Lord 
StowelVs) ** has the general cura animarum throughout his 
whole diocese, ought to be looked up to with attention and 
respect, and to incline the balance even were the scales 
otherwise equally poised in favour of the measure which 
is especially calculated in his judgment to promote the 
spiritual advantage of parochial districts confided to his 
pastoral superintendence." 

This is the conclusion at which I have arrived from the 
best consideration I have been able to apply, as well to the 
law and practice of the Court as to the facts with which 
the suit is instructed, bearing throughout in mind the dictum 
of the learned Ayliffe, " that the granting of a licence or 
faculty is not dispensing with the law, but an execution 
and observance thereof." 

I shall grant the faculty, but I shall expect a bond for 
800/. to be given by the parties applying for the faculty, 
with sureties for the performance of the rebuilding of the 
chapel, and for the payment of all expenses attending the 
same ; and I shall direct a clause to be inserted that this 
is to be done without any rate or assessment on the parish. 
There must also be inserted another clause to protect the 
site of the old church from desecration, — such a clause will 
be in the spirit of the older faculties to which I have 
referred, that the site ** ecclesiii dirut^ et evuls^L tanquam 
locus sacer conservetur." 
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Sl-XTON.— RIGHT TO APPOINT, IN WHOM VESTED. 

Cansfield v. Blenkinsop. 
Court of Exchequer, June 18, 1849. 

Ibummars of Case. 

In the absence of any custom proved, the presumption of law as to the 
proper party to appoint a sexton, is to be derived from the duties which 
the sexton in the particular case has to perform ; so that the right will be 
in the incumbent or in the churchwardens, or in the incumbent and 
churchwardens jointly, according as the duties of the sexton are con- 
nected with either one or with both of those parties. It will never be in 
the inhabitants, except by custom. 

Case. 
The chapelry of Barnard Castle is an independent 
chapelry, having parochial rights of christening and burial. 
The minister is a perpetual curate, independent of the 
vicar of the mother-church. The sexton, who was the 
plaintiff in this case, had been appointed in 1825 by the 
inhabitants in vestry, and had acted as sexton until 
October, 1848, when he was discharged by the minister 
and churchwardens, who thereupon appointed the present 
defendant in his place. The duties of the sexton in this 
chapelry were to dig the graves, to keep clean the church 
and chancel, to take care of the moveables and ornaments 
therein, to keep the churchyard in order, to ring the bell 
for morning and evening service, to attend parish meetings 
in the church, and to do any act required by the church- 
wardens. He received an annual salary from the inha- 
bitants, and also received fees for interments; and this 
action had been brought by the plaintiff to recover from 
the defendant the fees which the latter had received since 
his appointment by the minister and churchwardens. 

On his part it was contended, that the right to appoint 
a sexton was vested in the parishioners by common law, 
and that he could only be removed from his office by the 
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parishioneift. And Aldergon, B , before whom the case 
was originally tried, on the authority of the case of 72. v. 
Sloke Damereha)^ decided that the right of appointing 
belonged to the minister by common law, and that it 
could be in the parishioners by custom only, which custom 
it lay on the plaintiff to prove;. and the jury ultimately 
found that in this case no custom had been proved for 
either the parishioners or the churchwardens to appoint 
the sexton. The verdict was therefore found for the 
defendant, with leave to enter a verdict for the plaintiff, if 
the Court of Exchequer should be of opinion, that the 
presumption of law was that the right of appointing be- 
longed to the parishioners. A rule to enter such a verdict 
had been obtained, against which 

Manisty showed cause. Lord Kenyan^ in jR. v. Liver- 
pool(b\ says, ** there is no doubt but that part of the oflBce 
of sexton consists in digging graves ; this is different from 
that of the sacrist, which is an office scarcely known since 
the Reformation, except in some of the cathedrals, whose 
duty is to take care of the sacred vestments. [AlderwUf 
B. — Sacrista is given as the Latin of sexton in Jacob's Law 
Dictionary.] If the sexton is the same as the sacrist, the 
argument would be strong in favour of the right of the 
incumbent to appoint, for the person whose duty it was 
to take care of the sacred vestments would of course be 
appointed by the minister. One of the duties of the 
sexton is to dig graves ; and as the freehold of the church- 
yard is in the parson, it would be an anomaly if the 
parishioners could appoint a person to disturb the parson's 
freehold. The office of sexton is analogous to that of 
parish clerk, whom the incumbent has at common law a 
clear right to appoint ; yet he is oilen called the servant 
of the parish, and his office is a temporal office. All 

(a) 5 Ad. & EIL 584 ; Laws of Church and Cleigy, 213. 
(6) 3 Term Rep. 118. 
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incumbents formerly had a right to appoint their clerks 
but by custom the right of appointing may be in the 
parishioners. In this case the jury have found that there 
is no such custom. 

Atherton in support of the rule. If there is no general 
law, nor any custom on the subject, the plaintiff being in 
possession of the oflSce is entitled to hold it; and the 
defendant must establish that by the general law the in- 
cumbent has the right to appoint. There is no analogy 
between the offices of sexton and parish clerk, f(T the 
latter was formerly in holy orders, and had to sing and 
take part in the church services ; and he must necessarily, 
therefore, have possessed qualifications, of which the 
parson would be the best judge, and the laity would 
formerly have been unfit to elect such an officer; but the 
sexton is the servant of the parishioners. The office of 
parish clerk cannot be filled by a woman, but that of 
sexton may. The duties of the latter are entirely secular, 
and do not extend to the church ; his only defined duty 
seems to be to dig the graves. The nature of the special 
duties which the sexton in this particular obapelry has to 
perform, seems to prove that the parson could not have 
the right of appointing. In Chamberlain's Magnee Bri- 
tannise Notitia, p. 69, it is stated, that '^ when the offices 
of clerk and sexton are distinct, the minister chooses the 
former and the people the latter." In Johnson's Clergy- 
man's Vade Mecum the author observes, ** In some places 
where the incumbent has an undisputed right of choosing 
his clerk, the parishioners have pretended a right of 
choosing a sexton, to have the privilege of the bells and 
digging the graves; but I never knew that this was 
actually done in any place but where of ancient custom 
there used to be a sexton, till about five years ago. This 
was practised at Maidstone, in the diocese of Canterbury, 
and the sexton there, chosen by a majority of the parish- 
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loners in vestry, was confirmed by a verdict at the assizes 
there, the Liord Chief Justice Holt sitting on the bench 
and directing the jury to find for the sexton so elected. 
But here, too, it was pretended that before the late re- 
bellion the two offices of clerk and sexton had been in 
two several persons." [Alderson^ B. — That passage seems 
to imply that generally the appointment is in the parson.] 

Parke, B. — ^With respect to the claim to enter a ver- 
dict on the ground that the appointment of the sexton is 
vested, at common law, in the parishioners, I am of 
opinion that no case has been made out. The books are 
very bare of authority on the subject. In this case, part 
of the sexton's functions is proved to have been to take 
care of the sacred vessels, and to attend to the ringing of 
the bells, and to the keeping the church in order. One 
would say, if the duties of the office were confined to the 
above, that the presumption would be that the right to 
appoint would belong to the churchwardens, for the 
sacred vessels and bells are by law vested in the church- 
wardens as a corporation. In this case, however, the 
sexton is gravedigger also. As to that portion of his 
duties, it is presumable that the right of appointment 
would be in the incumbent, since the church and church- 
yard is the soil and freehold of the incumbent. Such is 
the presumption in the absence of authority, and no autho- 
rity has been found which militates against it. The 
opinions of my brothers Patteson and Coleridge, expressed 
in The King v. Stoke Darner el, that at common law the 
incumbent has the power of appointing the sexton^ though 
obiter dicta, and therefore of less weight, are the best 
authorities that have been cited. Chamberlain's Magnse 
Britanniee Notitia, which has been quoted in favour of the 
right of the parishioners, is a miscellaneous work, evidently 
not written by a person conversant with the ecclesiastical 
or common law. It is a book of no authority on such a 
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question as this. The passage adduced from Johnson's 
Clergyman's Vade Mecum is rather against than in favour 
of the appointment being in the parishioners sometimes. The 
office of clerk is sometimes united to that of sexton ; when 
such is the case, the presumption would be that the right 
of appointment was in the incumbent, as the common law 
right of appointing the clerk would doubtless draw with it 
the right of appointing to the united office of clerk and 
sexton. But when the offices are separate, as in this case, 
I think the presumption would be, that the right of ap- 
pointing the sexton was vested in the parson and church- 
wardens together. 



EXAMINATION OF CLERGYMAN BY BISHOP BEFORE 
INSTITUTION— Dl/PLEX QUERELA{a), 



Presentation is defined to be the offering a 
clerk by the patron of an advowson to the bishop, 
who is then to judge of his qualiBcation, and 
whether he is a fit person to be instituted. For 
this purpose the party presented raay be ex- 
amined by the bishop ; and though it is not usual 
in ordinary cases for the bishop to insist on ex- 
amining a clergyman who is already in orders, 
yet the power undoubtedly exists. And as 
Lord Coke observes, the bishop has a judicial, 
and not merely a ministerial, office to perform, 
and may and ought to refuse a person presented 
if he is not idonea persona. That the propriety of 

(a) See T^ws of the Church and Clergy, pp. 477, 478, 480, first edit. 
VOL. I. R 
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a refusal by the bishop is not a fit subject for 
inquiry in a temporal court, is established by a 
judgment of Lord Elknborough {a) ; but the 
remedy for the clerk or patron is by appeal to 
the archbishop, and if he also refuses, then to 
the Queen in council. 

And where a refusal is appealed against, the 
proper mode of proceeding is what is termed 
duptex querela. But though the form of this 
has been preserved, and is very fully set out in 
Dr. Burns work on Ecclesiastical Law (A), yet 
prior to the following case there appears to have 
been no such proceeding for 130 years; and the 
only precedent which could be found, and upon 
which the monition in the following case was 
drawn, was in Latin, and dated some time be- 
tween 1662 and 1670. 

The bishop has, by Canon 95, twenty-eight 
days (formerly two months) to inquire and in- 
form himself of the sufficiency of any clergyman 
presented to him ; and if within that time he 
refuse to admit the person presented, he should 
give notice to the patron of such refusal ; and if 
he neglects to give such notice, no lapse is in- 
curred. And it was as to the meaning and 
intention of this Canon that the following case 
was decided. 

(a) R. V. Archbishop of Canterbury aud Bbhop of London, 15 East, 
143. 
(6) 1 Burn, 160. 
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GoRHAM V. Bishop of Exeter. 
Court of Arches, January 31 and February 17, 1849. 

Jbummars of Case. 

A clergyman duly presented and tendering his presentation on November 
8th, 1847, was informed by the bishop that he should examine him 
before institution, and December 17th was subsequently fixed by the 
bishop as the day on which the examination should begin. The clerk 
attended on that day, but under protest, the twenty-eight days allowed 
by Canon 95, for the bishop to inquire into the qualities and sufficiency 
of the clerk, having expired. After examination the clerk was rejected, 
by reason of unsoundness of doctrine : Held, that the clerk, having, 
though under protest, submitted to the examination, and not availed him- 
self of the Canon at the expiration of the twenty-eight days, and then 
called upon the bishop to show cause why he did not institute him, could 
not raise the objection at a subsequent time. 

Ca0e. 
This was a proceeding in the form of a duplex querela, 
instituted by the Rev. G. C Gorham, as his remedy 
against the Bishop of Exeter, for refusing to institute him 
to a benefice within his diocese. The monition, calling 
upon the bishop to show cause, &c., issued upon motion 
on the 15th of June, 1848. The return to the monition, 
made on behalf of the bishop, alleged, that in August, 
1847, Mr. G. was presented by the crown to the benefice, 
and applied to the bishop for institution, who thereupon 
proceeded to examine him as to his sufficiency and fitness, 
as of right entitled, and in duty bound to do; and it 
appearing, in the course of the examination, that Mr. G. 
was of unsound doctrine respecting the efficacy of the 
sacrament of baptism, inasmuch as he held that spiritual 
regeneration is not given or conferred in that holy sacra- 
ment — in particular, that infants are not made therein 
members of Christ and the children of God, contrary to 
the plain teaching of the Church of England in her Articles 
and Liturgy — ^the bishop refused on that account to institute 
him to the vicarage. The answer on behalf of Mr. G. 
alleged, that he was a Bachelor of Divinity of the Uni- 

r2 
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versity of Cambridge, and for nearly eighteen years a 
Fellow of Queen's College in that University; that in 
1811 he was made a deacon, and in 1812 ordained a 
priest of the Church of England, from which period he 
had officiated in six several dioceses, and had never in- 
curred the reprehension of his diocesan; that in 1846 he 
was presented by the crown to the vicarage of St. Just, 
which is in the diocese of Exeter, and was instituted by 
the present bishop without any previous examination ; 
that, on receiving his presentation to the vicarage of 
Brampton Speke on the 2nd November, 1847, he applied 
to the bishop on the 6th for institution, and on the 8th 
formally tendered his presentation personally at the 
bishop's registry, and an appointment was made by the 
bishop for Mr. G. to wait upon him on the 12th, subject 
to his convenience, but unaccompanied by any allusion to 
any examination ; that two further applications for in- 
stitution were made by Mr. G. on the 9th and 10th, and, 
in reply, an intimation was, for the first time, conveyed to 
him on the 13th November, that it was the bishop's inten- 
tion to examine him previously to instituting him ; that Mr. 
G. repeatedly urged the bishop to commence his intended 
examination immediately, but without efiect; that, by a 
letter dated the 15th December, the bishop appointed the 
17th to receive Mr. G., when the time limited by the 
canon within which such examination could be made had 
expired; that at the time appointed Mr. G. presented 
himself before the bishop for examination, but nevertheless 
under protest, and the examination lasted for eight hours 
on the 17th, for about eleven hours on the 18th, for eight 
hours and a half on the 20th (the 19th being Sunday), 
for five hours on the 21st, and for six hours on the 22nd ; 
that the examination, being then suspended upon remon- 
strance from Mr. G., was resumed on the 8th March, 
1848, and continued on the 9th and 10th, on which day it 
was declared by the bishop to be ended ; that, in addition 
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to the hours so occupied at the residence of the bishop, 
portions of five other days, intervening between the 30th 
December and the 7th January, were also employed by 
Mr. G., at a lodging at Torquay, in answering questions 
proposed to him by the bishop, and in perusing a book by 
which they were accompanied ; that the bishop was not of 
right entitled to examine Mr. G., at the time when such 
examination began — more than twenty-eight days having 
elapsed between the 8th November, when he tendered 
his presentation, and the 17th December; and that, 
although Mr. G. submitted to the examination, he did so 
under protest, out of respect to the bishop, reserving to 
himself the right to make all legal objections to the pro- 
ceedings. The answer further denied that Mr. G. had 
maintained unsound doctrine respecting the efficacy of 
the sacrament of baptism, or held any opinions thereon at 
variance with the plain teaching of the Church of England 
in all her Articles and Liturgy ; and denied that he held 
that infants are not made in baptism members of Christ 
and the children of God ; and alleged, that he did not 
maintain any views whatsoever contrary to the true doctrine 
of the Church of England, as dogmatically determined in 
her Articles, familiarly taught in her Catechism, and de- 
votionally expressed in her Service ; and that there was not 
contained in the examination, or to be fairly inferred there- 
from, any just or legal ground for the refusal of the bishop 
to institute Mr. G. In reply, on the part of the bishop, 
it was denied that Mr. G., having been found unfit, could 
now object to the time of commencing the examination; 
and alleged, that from the 20th November to the I6th 
December the bishop was out of his diocese, attending his 
duty as a peer of Parliament ; and that, by reason of such 
attendance, and of other circumstances, he proceeded to 
the examination within a reasonable time after the presen- 
tation was tendered, being all which the law required, not- 
withstanding the canon. 




Dra. AJJiiwm wad Bahimmmy &r the hiBfaop, c uiifcffe J, 
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to remedy ** inconveniences," which, as shown in Lynd* 
wood, De Inst. b. 3, tit. 6, Gloss., did not apply to this 
case. Bat, assuming that the twenty-eight days were a 
limit to the examination, the canon being a mere decla- 
ratory statute, the examination having been entered into 
was good in law. There had been no laches on the part 
of the bishop, who bad not exceeded a ** convenient time," 
consistent with his public duties. 

Drs, Bayford and Deane on behalf of Mr. Gorham. 
There was a material difference between the state of things, 
as respected examination, before and since the time of 
Lyndwood. The Articles of the Church had been framed, 
which were to be subscribed by aclerk, whose examination 
was therefore of less importance than formerly. The 
canons, 1603, reduced the period for the examination from 
two months to twenty-eight days, and beyond that time 
tlio bishop could not go. It had been said that the time 
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allowed to the bishop was a convenient time ; but this was 
not an indefinite time — the time was defined by the canon. 
Again it was said that the examination had taken place, 
and was de facto good. But the party expressly reserved 
his rights, nor could he waive them, inasmuch as the ques- 
tion did not concern himself alone: the patron's interests 
might be compromised. Under the circumstances, what 
occurred at the examination must be taken to be a nullity. 
The interpretation of the canon would be assisted by 
reference to the principles on which the statutes of limita* 
tion were interpreted. The absence of the bishop from 
his diocese was no reason why he should not examine a 
clerk, since the jurisdiction of the bishop as to examina- 
tion and institution is 'not local, but follows the person of 
the bishop wherever he is. (Godolph. Repert. 34.) 

Sir H. Jenner Fust. — The question now to be decided 
has arisen incidentally in the course of the proceedings. 
The merits of the case have not been entered into, and the 
Court has now to determine whether the objection taken 
is or is not maintainable. In former times such proceed- 
ings were well known to the practitioners of those days, 
and they are alluded to in the writers on ecclesiastical law. 
Reference is made to them in Clarke's Practice and in 
Oughton. Although the practice, therefore, may have 
fallen into some desuetude, still the remedy is open to a 
clergyman who considers himself aggrieved by the rejection 
of his petition to be instituted into a living. The point 
now for consideration is, whether or not the bishop had a 
right to call upon Mr. G. to undergo an examination after 
the expiration of twenty-eight days from the presentation 
of the petition. It has been contended, that that was the 
time allowed bv the 95th canon of 1603, and could not 
be exceeded. The canon is to the following effect: — 
" Albeit by former constitutions of the Church of England 
every bishop had two months' space to inquire and inform 
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institute any other, to the prejudice of the said party be- 
fore presented, sub pcena nullitalisJ" The canon was relied 
upon most stringently, as absolutely compelling the bishop 
to commence and conclude the examination within a period 
of twenty-eight days. If the construction put upon the 
canon by the counsel for Mr. G. be the correct one, it 
would lead to very important and very serious conse- 
quences; for it would go to this extent, that whatever 
might be disclosed to the bishop after the twenty-eight days 
had elapsed, as to the conduct of the clerk, whether he 
were an atheist, or had been guilty of the grossest irregu- 
larities, the bishop could not inquire into the truth of those 
circumstances, but must proceed to institute him, although 
the very next day he might be obliged, in the conscientious 
discharge of his duty, to take steps to deprive him of the 
benefice. In order to arrive at a just conclusion upon the 
construction of the canon, it is necessary to consider the 
circumstances under which it was issued. What was re- 
quired when a person was presented for the purpose of 
institution ? The presentation was tendered, accompanied, 
generally speaking, by testimonials of good conduct from 
persons who had been acquainted with the clerk for many 
years. If the bishop were satisfied with the testimonials, 
he took the preliminary steps to institution; namely, to 
receive the subscription of the Articles, a declaration of 
conformity to the Liturgy, and an assent and consent to 
everything contained in the Book of Common Prayer. 
But it was a duty absolutely incumbent on the bishop to 
satisfy himself that the clerk was fit and properly qualified 
to be a minister of the benefice to which he sought to be 
instituted. The examination was not a mere right or 
privilege enjoyed by the bishop, but was a duty binding 
upon him. In the case of Mr. G., the bishop was satis- 
fied with the testimonials he received, when that gentleman 
was presented to the vicarage of St. Just, as to his know- 
ledge, his learning, his morals, and the soundness of 
bis doctrine, and therefore instituted him. Possibly the 
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same course would have been pursued in the present 
instance, if nothing had passed in the intermediate time 
between the bishop and Mr. O. Whether the bishop had 
sufficient grounds for an alteration of opinion respecting 
Mr. G. was not the question which the Court had now 
to consider. It was said in argument, that it was very 
unusual for a beneficed clerk in a diocese to be examined 
on his removal to another living in the same diocese. It 
might be unusual ; but if anything had arisen in the mean- 
time to lead the bishop to doubt the soundness of his doc* 
trine, surely there was nothing to prevent him requiring 
the clerk to undergo an examination. It appeared that in 
the year 1846, a correspondence took place between the 
bishop and Mr. G., which had been published in a book 
referred to in the course of the proceedings, from which the 
bishop entertained considerable doubts as to the soundness 
of Mr. G.'s doctrine, and which led to the examination. 
It became necessary, then, to consider what was the foun- 
dation of the rule, if such a rule existed, which necessarily 
precluded the bishop from examining a clergyman after the 
period of twenty-eight days from the presentation had 
elapsed. The bishop was invested with a public trust, and 
it was for the benefit and advantage of the public that it 
should be executed; unless, therefore, there were some 
stringent rules which led the Court to put that construction 
on the words of the canon which had been contended for 
by the counsel for Mr. O., I should be very unwilling so 
to do. The argument had rested on the words of the canon 
itself. There were, however, no prohibitory words in it; 
none which said that the bishop should not examine after 
twenty-eight days. There was no analogy, then, between 
the canon and the statutes of limitation, for they expressly 
enacted, that an action should not be commenced after a 
certain number of years had elapsed. In a number of 
cases, referring to proceedings in these Courts, time was 
so limited and defined as to leave no doubt as to the inten- 
tion of the legislature in passing those acts. Those statutes 
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required to be construed strictly, because they were an 
abridgment of former rights. The bishops, for many cen- 
turies, were the universal incumbents of every benefice in 
their dioceses, and received the profits, after defraying the 
salaries of those who officiated. That was adverted to by 
Godolphin. The bishop also applied to his own use the 
profits of a living which became vacant during the time it 
so remained ; and under the general law there was nothing 
to compel him to proceed to institute a clerk. In the year 
1222, Archbishop Langton issued a constitution, which 
limited the time during which the bishop could appropriate 
to himself the profits of a vacant living to two months ; 
that was to be found in the third book of Lyndwood, 
That constitution of Archbishop Langton seemed to lay 
the foundation for the present canon. If the bishop 
delayed the institution beyond two months, he incurred the 
penalty of restoring the profits to the clerk appointed to 
it. He was not allowed to profit by his own wrongdoing. 
It appeared, however, from Lyndwood, that there must 
have been an examination of the person appointed, for the 
bishop was to satisfy himself that he was idoneus. If it 
were found that the presentee were unsound in doctrine, 
that would be a valid objection to the bishop instituting 
him. The canon law then allowed two months to the 
bishop for examination, but it did not limit it to that period. 
The law, as laid down by Degge, Godolphin, Agliffe, 
Watson, and all writers on these subjects, showed that an 
examination was rightly required. The important point, 
however, was, whether under the canon of 1603 the bishop 
was restricted to twenty-eight days. Godolphin spoke of 
six months as being the convenient time within which the 
institution was to take place, the reason of which was 
obvious : it was to prevent the appointment to the living 
lapsing to the bishop. If the bishop were compelled to com- 
plete the examination within twenty-eight days, then, if he 
were engaged in a visitation, or other important matters 
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concerning the affairs of his diocese, he must lay them all 
aside, and postpone them for the convenience of the person 
so presented. That never could be considered reasonable, 
and could not be the intention of the canon, the design 
of which was to have the examination so completed that 
injury would not be inflicted either on the patron or the 
clerk. It had been held, that if a bishop neglected to give 
due notice for the presentation of a second clerk, having 
rejected the first, he could not take advantage of it. It 
was said in argument, that there were motives which might 
influence the bishop to prevent the institution of the clerk. 
It was on that account that the constitution of Archbishop 
Langton was framed. That temptation was still further 
taken away by the 28 Hen. VIII. c. 11, from the preamble 
to which it appeared that the question at that time remained 
somewhat doubtful. Upon this part of the case, it seems 
to me the object of the canon is merely to provide that a 
clerk shall not insist upon being examined and instituted 
before twenty-eight days ; but if the bishop does not pro- 
ceed to do that within the time, then the clerk can sue out 
the duplex querela^ and call upon the bishop to assign the 
cause. Beyond that the canon does not go ; and I there- 
fore overrule the objection. 



DOCTRINE OF THE CHURCH OF ENGLAND.— BAPTISM.— 
INFANTS.-BAPTISMAL REGENERATION. 

The right of the bishop to examine the presentee 
after the lapse of twenty-eight days from the pre- 
sentation having been established by the last case, 
the whole merits of the cause, for which the 
presentee had been refused, then came on to be 
considered, and these are so fully stated in the 
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following judgment of Sir H. Jenner Fust, that 
it will be unnecessary to give any further ex- 
planation. 

GoRHAM V. Bishop of Exeter. 

Court of Arclies, February 17, 27 ; March 1, 3, 6, 8, 9; 

August \,^9^A9. 

Sbummars oC ^Mt. 

A clergyman duly presented in his examination by the bishop previous 
to institution stated that he did not hold the doctrine that every infant is 
absolutely and unconditionally regenerated by the Holy Spirit in and by 
baptism duly administered. The bishop, who had thereupon refused to 
institute by reason of the unsoundness in doctrine of the presentee, held 
to have been justified in such refusal. 

Case. 

See the facts of the preceding case. 

Drs. Addams and Robinson for the bishop relied among 
other authorities upon the following: — ^The Service for 
Infant Baptism, the Catechism, the Confirmation Service, 
and Articles 25 and 27, as these are severally commented 
upon in the notes to Mant's Prayer-book, and compared 
these offices and articles in the present Book of Common 
Prayer with the corresponding offices in the earlier books 
and articles. They also cited Jewel's Defence of the 
Apology, 219, ed. 1609 ; Jewel, Of Private Mass, 20, 262, 
266 ; Hooker, b. 5, c. 67, 66 ; Taylor's Tieatise on Baptism 
in his Life of Christ; Waterland on Justification, and Anti- 
quity of Baptism ; Pearson on the Creed ; the Savoy Con- 
ference, Cardw. Conf., c. 6, 7; the King's Book; the 
Bishop's Book; Cranmer's Last Disputation, in the Acts and 
Monuments; Lawrence's Bampton Lectures, 1804, 2nd and 
8th sermons; Beveridge, Sermon 19, and on the Thirty- 
nine Articles ; Barrow on the Doctrine of the Sacraments ; 
Homilies — of Salvation, against Swearing, for Repairing 
of Churches, of Common Prayer and the Sacraments, of 
the Resurrection; Bing. Antiq., b. 11, c. 1, s. 10; Heylin's 
Life of Laud, 32, 190. 
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Drs. Bat/ford and Deane, contra, relied among other 
authorities on the following : — The three Services for Bap- 
tism; the Church Catechism; the Confirmation Service; 
the Burial Service; the Service for the Visitation of the Sick ; 
the notes to Mant*s Prayer-book; Burnet, Rogers, and 
Tomline on the Thirty-nine Articles ; Hall's Olde Religion ; 
Whitgift*s Defence of the Answer to the Admonition, 
Preface and pp. 179, 623, 621 , 738 ; Prideaux's Fasciculus 
Controversiarum Theologicarum, Dedication, and p. 240 ; 
Stillingfleet's Unreasonableness of Separation, s. 1, p. 11 ; 
Reformatio Legum, De Baptismo, c. 18; The Institution 
of a Christian Man ; Cranmer's, Calvin's and Nowell's 
Catechisms; Cranmer*s Treatise on the Sacraments; P. 
Martyr*s Lectures on the Epistles to the Corinthians; 
Bucer*s Scripta Anglicana, 477, 655; Homilies — of the 
Salvation of Mankind, of Faith, on Charity, on Common 
Prayer, of the Worthy Receiving and Reverent Estimating 
of the Sacraments, and for Whit-Sunday. They also 
cited the following authorities from the Parker Society 
editions: — Zurich Letters, vol. 1, pp. 100, 135, 169, 293, 
vol. 2, p. 73; Philpot's Works, 45, 153; Latimer, 202; 
Ridley, 56; Hooper, 74, 129, 523; Becon, 173, 203, 207, 
214; Coverdale, 80, 411; Calfhill, 215; Grindall, 63; 
Sandys, 87, 190, 303. Also Cardw. Synod. 2, p. 662 ; Bul- 
linger's Decades — of Sacraments, of Baptism; Nowell's 
Catechism, p. iv.; Richmond's Selection from the Fathers, 
vol. 2, pp. 30, 135 ; Davenant's Lectures upon the Epistle 
to the Colossians, 208 ; Abbot's Reply to a Treatise on the 
Loss of Justification and Grace; Whitaker's Prcelectiones 
de Sacramentis; Benefield*s Tract, The Sin against the 
Holy Ghost Discovered ; Barlow's Defence of the Articles 
of the Protestant Religion; Carleton's Examination of 
Montague's Appeal ; Babington's Notes on Genesis, 53 ; 
Beveridge, Sermon 19; Usher's Sum and Substance of 
the Christian Religion, 407,420; Sharp, Sermon 13, on 
Regeneration ; Nicholson's Exposition of the Catechism 
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of the Church of England ; Andrews's Library of Anglo- 
Catholic Theology, vol. 3, p. 248 ; Hopkin's Doctrine of 
the Two Sacraments ; Cooper, Sermon 2 ; Geste's Life and 
Character, 116; Bridge's Defence of the Government 
established in the Church of England, 482; Fulke's 
Defence of the English Translation of the Bible (Parker 
Society edition), 450; Mayer's Catechism, ed. 1630; 
Hooker's Discourse of Justification (Keble's edition), 3,488, 
and Polity, b. 5, ss. 60, 64 ; Jewel's Treatise on the Sacra- 
ments (Parker Society edition), 1099, 1101, 1105, 1108; 
Jewel's Controversy with Harding, 619, 767; Taylor's 
Treatise on Baptism in his Life of Christ; Keeling's Lit. 
Brit. 251 ; Wheatley on the Common Prayer, c. 7, s. 4; 
Cardw. Conf. 156; Bing. Antiq., b. 11, c. 2, s. 4; Pearson 
on the Creed (Oxford edition, 1833), 591 ; Barrow on the 
Unity of the Church, s. 5 ; Toml. Theology, On the Liturgy 
of the Church; Burn. Reform., vol. 2, part 11, p. 463. 
The stats. 1 Eliz. c. 2; 13 Eliz. c. 12; 14 Cai\ 2, c. 4; 
and 23 Geo. 2, c. 28, were referred to, as showing the 
Thirty-nine Articles to be the standard of doctrine ; the 
6th, 7th and 8th Canons of Sess. 7 of the Council of 
Trent; the Constitution of Clement in the Council of 
Vienna, 1st tit., c. 11 ; and Burnet on the Twenty-seventh 
Article, with reference to the opus operatum. 

Sir H. Jenner Fust. — The case on which the Court is 
called upon to decide has been most ably and elaborately 
argued in the early part of the year. The nature of the 
question to be decided, the vast body of learning which 
was brought into the discussion, and the important bearing 
which the decision will most probably have on the interest 
of the church and on religion, have created more than an 
ordinary degree of interest in the matter; and, as might 
well be imagined, have created a corresponding amount of 
anxiety and sense of responsibility in the mind of the 
Court. Greatly is it to be lamented when any difference 
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of religious opinion arises between members of the same 
body ; but still more is it to be lamented when the parties 
litigant before the Court stand in the relation of a beneficed 
clergyman and his diocesan. But it is useless to indulge 
in observations of this kind — it is now too late to derive 
any advantage from them ; for the case has arrived at such 
a stage as absolutely requires the Court to pronounce its 
decision. I must refer briefly to the history of the case. 
The circumstances are these : — ^The Rev. Mr. Gorham, an 
ordained minister of the Church of England, a Bachelor 
of Divinity, was presented to the vicarage of St. Just, in 
January, 1846, by the Lord Chancellor. On that occasion 
Mr. G., on presenting himself for institution by the bishop, 
produced such testimonials, as to his learning, ability, 
moral conduct and sound religious principles, that the 
bishop did not think it necessary to subject him to any 
personal examination, with a view to ascertain the correct- 
ness of the testimonials with which he had been furnished. 
Mr. G. accordingly entered on the duties of the benefice, 
which he still continues to hold ; but circumstances oc- 
curred which made it desirable for him to change that 
living for another, and accordingly he was presented by 
the present Lord Chancellor to the vicarage of Brampford 
Speke, in the county of Devon, and in the same diocese 
as his parish of St. Just. That presentation bore date the 
2nd December, 1847, and on the 6th of that same month 
Mr. G. wrote to the Bishop of Exeter, requesting his 
lordship to appoint an early day for his admission to the 
benefice, and suggesting that, as he was not removing into 
another diocese, neither his testimonials nor the exhibition 
of his letters of orders were requisite ; but at the same 
time saying he should cheerfully comply with his lordship's 
wishes in that respect as far as was practicable. An inter- 
change of letters took place between Mr. G. and the 
bishop's secretary, to which it is not necessary further to 
refer, than to state that the bishop declined to institute 
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Mr. G. until he had had an opportunity of satisfying him- 
self of Mr. G/s fitness for the charge. That determination 
on the part of the bishop appears to have originated in 
certain expressions made use of by Mr. G. in the course 
of his correspondence with his lordship. The bishop, 
whether rightly or wrongly, conceived doubts as to the 
soundness of Mr. G.'s religious opinions, and more espe- 
cially with respect to his views on baptism. Whether the 
suspicions of the bishop had any sufficient foundation or 
not is immaterial to the question, the fact being, that the 
examination of Mr. G, did take place; and the result of 
that examination forms the subject of the inquiry now 
before the Court. It may be proper to state, however, 
that the Lord Chancellor, in the exercise of the patronage 
of the crown, requires that the intended presentees to 
benefices within his gift shall produce testimonials from 
three beneficed clergymen of the neighbourhood in which 
they reside, and that such testimonials shall be counter- 
signed by the bishop of the diocese. Mr. G., having ob- 
tained his testimonials from three beneficed clergymen, as 
required, forwarded them to the bishop for his counter- 
signature. His lordship did not think fit to comply with 
that request, but signified to the Lord Chancellor the 
doubt he entertained concerning the soundness of Mr. G.'s 
religious views upon certain points of doctrine; and ac- 
cordingly, on the margin of the testimonial, the bishop 
inserted these observations : — " The clergymen who have 
subscribed this testimonial are highly respectable ; but, as 
I consider the bishop's counter-signature of such docu- 
ment, if it be unaccompanied by any remark, as implying 
his own belief that the party to whom it relates * has not 
held, written, or taught anything contrary to the doctrine 
or discipline of the United Church of England and Ire- 
land ;' and as my own experience unfortunately attests, 
that the Rev. G. C G. did, in the course of last year, in 
correspondence with myself, hold, write and maintain what 
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is contrary to the discipline of the said Church; and as 
what he further wrote makes me apprehend that he holds 
also what is contrary to its doctrine, I cannot consci- 
entiously countersign this memorial." That testimonial 
was dated the 12th August, 1847; it was signed by three 
beneficed clergymen, who said, " We have had oppor- 
tunities of observing his (Mr. G.*s) conduct, and during 
the whole of that time we verily believe that he lived 
piously, soberly, and honestly ; nor have we at any time 
heard anything to the contrary thereof, nor hath he at any 
time, as far as we know or believe, held, written or taught 
anything contrary to the doctrine or discipline of the 
United Church of England and Ireland." The bishop, 
therefore, thought it right to apprise the Lord Chancellor, 
that, in his opinion, Mr. G. held opinions on some sub- 
jects that were contrary to the doctrines as well as the 
discipline of the Church of England ; and he thought it 
right he should not allow those testimonials to go to the 
Lord Chancellor without expressing his opinion of the 
unfitness of Mr. G. for the of&ce to which he was to be 
appointed. The testimonial, so marked, was then for- 
warded to Mr. G., and some correspondence seems to have 
taken place between that gentleman and the bishop ; the 
result of which, however, was, that the bishop declined to 
take any other course than that which he had adopted. 
On that refusal, Mr. G, communicated the whole of the 
circumstances to the Lord Chancellor by letter. The 
Lord Chancellor, having fully considered the statements 
contained in those letters, together with the testimonial 
and the bishop's writing on the margin, in that same 
month announced to Mr. G, that he proposed to sign the 
fiat for his presentation, notwithstanding the absence of 
the bishop's counter-signature to the testimonial, declining, 
however, to enter into the question which had arisen be- 
tween Mr. G. and the bishop ; and on the same day he, 
the Lord Chancellor, wrote to the bishop, saying he thought 
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it right to sign the presentation; adding, that, having been 
furnished with testimonials which were perfectly satisfac- 
tory, he was satisfied it was his duty to do so, without 
deciding, or even entering into, the controversy. The 
bishop thereupon declined to institute Mr. G. until he had 
been subjected to an examination. The examination com« 
menced on the 17th December, 1847; it was continued on 
the 18th, 20th, 21st and 22nd days of the same month, 
and, after an interruption of some duration, it was re- 
newed on the 8th of March, 1848 ; it was continued on 
the 9th, and it was finally terminated on the 10th. On 
the 11th of that month, Mr. G. was informed that the 
bishop would decline to institute him ; and, on the 20th 
March, formal notice was delivered to him, assigning the 
reasons for the refusal of the bishop to be, that Mr. G. 
held unsound doctrines. There the matter rested until 
June, 1848, when a monition issued out of the registry of 
this Court on behalf of Mr. G. In that monition it was 
stated that Mr. G. had been presented to the living of 
Brampford Speke; that he had offered himself to the 
bishop for institution ; that he was prepared to subscribe 
the articles required by the 36th canon, and make the 
declarations required by the Act of Uniformity, and to 
take all the necessary oaths which the law required ; that 
although he was fully qualified, by age, by learning, and 
by the purity of his life, to be instituted to the living, yet, 
nevertheless, the Lord Bishop of Exeter, who was well 
acquainted with all the premises, and therefore ought to 
have admitted him to the aforesaid vicarage, or parish- 
church, declined and refused to do right and justice in 
that behalf, &c. The tenor of the monition was to call 
upon the bishop to institute Mr. G., within a certain time 
specified, into the vicarage, or to show cause why he 
should not be instituted. The bishop appeared to the 
monition, and prayed to be heard on his petition, the 
object being to state the grounds on which he justified his 

82 
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refusal. To that petition Mr. G. gave in his answer, and 
a reply was then brought in on the part of the bishop. 
If the proceeding by plea and proof had been adopted, 
the Court would have had less difficulty. As the case 
stands, that which was stated in the course of the argu- 
ment was not without foundation — that it is impossible to 
collect, from the manner in which the examination had 
been conducted, what were the real opinions of Mr. G. 
upon the subject of baptismal regeneration ; which is the 
question before the Court. The evidence produced is most 
unsatisfactory, and the way in which it is brought in is 
still more unsatisfactory. It consists of two short affi- 
davits, and a book annexed to the act on petition, con- 
taining 149 questions addressed to Mr. G., together with 
his answers to them, and on which the whole question 
before the Court turns. Now, of itself, that can scarcely 
be considered in the nature of evidence, strictly speaking ; 
yet the Court is to labour through this book, and find its 
way among these questions and answers, in order to come 
to a decision whether Mr. G.'« opinions are contrary to 
the doctrines of the Church. I conclude, however, from 
the whole, as the counsel for Mr. G* have put it, that the 
question between the parties is as to the efficacy of bap- 
tismal regeneration in the case of infants only. I, there- 
fore, dismiss from consideration altogether the question of 
regeneration of adults by baptism ; it being admitted, on 
the part of the bishop, that, in the case of adults, the 
efficacy of baptism depends on the faith and repentance 
of the parties baptized, and on the sincerity of their pro- 
fessions and promises. But, although the question was 
admitted to be confined to this single point, the doctrines 
of adult and infant baptism are so mixed up in the exa- 
mination, that it is almost impossible to separate the two, 
so as to ascertain which part of the argument applies to 
the one, and which to the other; and indeed, Mr. G- 
himself says, that the baptism of adults and the baptism 
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of infants cannot be dissevered. The point, however, to 
which the consideration of the Court must be confined 
is regeneration in the case of infants, and on this point 
the Court, I repeat, is left to find its way amongst the 
mass of questions and answers in the book, in order to 
decide what was the doctrine which Mr. G. asserted, 
and what was the doctrine imputed to him. The Court, 
however, is not called upon to pronounce an opinion 
whether the doctrine of baptismal regeneration in the 
case of infants is or is not a clearly Christian doctrine. 
It is not within the province of the Court to institute an 
inquiry of that sort; all the Court is called upon to do is 
to endeavour to ascertain whether the Church has deter- 
mined anything on this subject, and having done so, to 
pronounce its decision accordingly. The Court is bound 
to administer the law as it finds it laid down, and not to 
give any opinion as to what the law ought to be; and 
therefore I am most anxious it should be perfectly under- 
stood, that in the observations I am about to make, I shall 
confine myself solely to the doctrines of the Church, so far 
as I am capable of ascertaining them, without any intention 
to attempt any scriptural interpretation. Now, the first 
question which presented itself to the observation of the 
Court was, whether the Church had pronounced any opinion 
on the point, and if so, what? And this gave rise to 
another question — from what source was the Court to 
derive any information as to the doctrines of the Church 
of England? Now, the Bishop of Exeter imputed to 
Mr. G. that he held and avowed opinions on the subject 
of the efficacy of baptism which were opposed to the doc- 
trines of the Church, as they were set forth in her Articles 
and formulae. Mr. G. denied this, and contended that his 
opinions were in exact conformity with those of the Church 
of England as contained in her Articles, and in perfect 
accordance with the intentions of the formulae of the 
Church. Now, a great deal of learning and ingenious argu- 
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ment has been applied to the discussion of this part of the 
case, as was naturally to be expected from the bearing 
it might possibly have on the ultimate decision of the 
question by the Court. Mr. G. declared that he took his 
stand principally on the Articles, and that he would not 
be driven from them ; that he would go so far only as the 
Church had expressed an opinion, and that when the Church 
was silent he would not speak. Mr. G,, then, took his 
stand on the Articles of the Church of England. That 
being so, the next poinU to be considered are the questions 
addressed to Mr. G, by the bishop; and I think the very 
first question addressed by the bishop to Mr. G. will throw 
some light on the cause of the protracted length of the 
examination to which Mr. G. has been subjected, and to 
the very particular and precise manner in which the bishop 
was obliged to frame his questions, in order to obtain from 
Mr. G. direct and specific answers to them. The first of 
those questions, which appears in p. 63 of the book, was 
— " Prove from Scripture that baptism and the supper of 
the Lord are severally necessary to salvation : first, of bap- 
tism; secondly, of the Lord's supper." That was the 
question — that was the mode in which the bishop put the 
question, first, of baptism ; secondly, of the Lord's supper. 
Here it clearly appeared that the bishop had not put the 
question in the form which would be likely to draw out a 
specific answer as to the doctrine of the Church with regard 
to the necessity of the sacraments of baptism and the 
Lord's supper. Mr. G. was perfectly well aware of the 
slip the bishop had made, and the learned counsel have 
taken advantage of that slip so made by the bishop, when 
they showed that his lordship was obliged to correct his 
error in the next question. Now, to this first question, 
Mr. G. answered, and truly answered, ** 1 do not find in 
Scripture that the necessity of baptism to salvation is 
declared in terms so absolute as this proposition." Then 
came a long discussion upon the question of baptism, in 
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which Mr. G. referred to the words of Scripture, " Except 
a man be born of water and of the Spirit he cannot enter 
into the kingdom of God, and said, '' If the allusion be 
to baptism (which, however, had not then been instituted), 
it undoubtedly affirms the necessity of complying with 
that solemn institution, where no unavoidable impediment 
intervenes. Having been ordained of Christ, it cannot be 
slighted without the awful consequences of disobedience 
to His express commands. But it does not appear to me 
that the being * born of water ' and the being * born of the 
Spirit* are so indissolubly tied together by this declaration, 
that each is equally and in the same sense necessary to 
salvation. This view is confirmed by the fact, that the 
expression * born again ' is used in this discourse, in verses 
3, 6, 7 and 8, without any reference to being * born of 
water,' but twice with express mention of being * born of 
the Spirit,' as the great essential requisite. It is confirmed 
also by verses 16 and 17, where 'everlasting life' and 
salvation are positively connected with ' belief ' in the Son 
of God, without reference to baptism ; as if for the very 
purpose of showing that faith is an indispensable and 
essential condition, but that baptism is only generally 
necessary, a condition to be dutifully performed. Pre- 
cisely the same conclusion must be drawn from the terms 
used by our Lord in His express institution of baptism, 
'He that believeth and is baptized shall be saved,' (Mark, 
xvi. 16). The general connection between the sign which 
He has ordained for admission into His Church, and the 
faith which that sign certifies, is here distinctly affirmed. 
But our Lord adds, ' He that believeth not shall be 
damned.' Here exclusion from everlasting salvation is 
grounded, not on the omission of baptism, but on the 
withholding belief in the Son of God." Then he went on 
to say, '*The participation of the supper of the Lord is 
stated in the Scripture in the same manner as generally 
necessary, not essentially requisite, to salvation." Now, 
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the manner in which this answer was given showed the 
bishop he must be precise in putting his questions; and, 
accordingly, he proceeded in the next question to say, 
** Does our Church hold, and do you hold, that baptism 
and the supper of the Lord are generally necessary to 
salvation, in terms as absolute as this proposition?" 
Answer — " Our Church does hold this doctrine, and I hold 
it of course." The third question was — " Does our Church 
hold, and do you hold, that by the express words of our 
Lord, * Except a man be born of water and of the Spirit he 
cannot enter into the kingdom of God,' we may perceive 
the great necessity of the sacrament of baptism, where it 
may be had?" The answer was — ^''The Church states 
this in her service for adult baptism." Then he referred 
to the 36th canon, and concluded by saying, "Your Lord- 
ship has already had my subscription to this acknow- 
ledgment on my institution to St. Just, for my assent to 
the whole Book of Common Prayer includes my assent to 
this part of it." In the fourth question he was asked — 
** In the homily of Common Prayer and the Sacraments it 
is said that, 'according to the exact signification of a 
sacrament, baplism and the supper of the Lord are visible 
signs, expressly commanded in the New Testament, where- 
unto is annexed the promise of free forgiveness of our silvs, 
and of our holiness and joining in Christ,' do you hold 
this to be a godly and wholesome doctrine ? " His answer 
was — " My subscription to the Articles, and among them 
to the 35th, appears to me to involve a sufficient reply to 
this question. I prefer and I claim the privilege of giving 
my assent to the two Books of Homilies generally, as 
containing ' a godly and wholesome doctrine, and neces- 
sary for these times,' to my basing any particular doctrine 
upon any detached sentence taken out of those books. 
In claiming this privilege, I by no means intend to in- 
timate that I * assent with reserve ' to this passage. On 
the contrary, I consider it as expressing a wholesome 
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truth, when fairly construed; but, as it has been often 
adduced, in controversies on the efficacy of the sacraments, 
in a sense in which I do not believe the compiler of that 
excellent homily to have written it, my consent could not 
be given to it by a naked affirmative without explanatory 
matter. Consecutive questions, framed with a bearing on 
a particular controversy, replied to without many col- 
lateral explanations, might elicit apparent, and only ap- 
parent, admissions which would not correctly represent the 
doctrine of the Church. To prevent the possibility of mis- 
apprehension as to my reply to this passage, or others to 
which I may have to return a similar answer, I add, that I 
fully assent to the wholesome truth contained in this quo- 
tation, when fairly brought into connection with the 
Articles of our Church, on the nature and efficacy of the 
sacraments." The words " Articles of our Church " were 
printed in capitals, as showing that Mr. G. stood upon 
the Articles as the standard of his opinions. Then followed 
the questions which raised the point now under ihe con- 
sideration of the Court. The fiflh, sixth and seventh 
questions were put by the bishop in this manner:— 5. 
'' Does our Church hold, and do you hold, that every 
infant baptized by a lawful minister, with water, in the 
name of the Father, and of the Son, and of the Holy 
Ghost, is made by God in such baptism a member of 
Christ, a child of God, and an inheritor of the kingdom of 
heaven ? " 6. " Does our Church hold, and do you hold, 
that such children, by the laver of regeneration in baptism, 
are received into the number of the children of God and 
heirs of everlasting life ? " 7. " Does our Church hold, 
and do you hold, that all infants so baptized are born of 
water and of the Holy Ghost? " Mr. G. answered — " As 
these three questions all imply the same description of 
answer, I will discuss them together; and, generally, I 
reply, that these propositions, being stated in the precise 
words of the ritual services, or of the Catechism, * un- 
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doubtedly must be held, by every honest member of the 
Churchy to contain in them nothing contrary to the word 
of God, or to sound doctrine, or which a godly man may 
not, with a good conscience, use and submit unto, or 
which is not fairly defensible ; ... if it shall be allowed 
such just and favourable construction as in common equity 
ought to be allowed to all human writings, especially such 
as are set forth by authority,' (Preface to the Book of 
Common Prayer)." Now, here, it appears that Mr. G. 
did not give a precise answer to the questions which were 
proposed to him. He answered, that the propositions 
contained nothing contrary to the word of God, or to 
sound doctrine, or which a godly man might not, with a 
good conscience, use and submit unto, or which was not 
fairly defensible; but then he qualified it by saying, ''if 
it shall be allowed such just and favourable construction 
as in common equity ought to be allowed to all human 
writings, especially such as are set forth by authority." 
Then he said, "The *just and favourable construction of 
passages like these, (occurring in services intended for 
general use,) which taken in their naked verbal ity might 
appear to contradict the clearest statements of Scripture 
and of the Church herself, must be sought chiefly, first, 
by bringing them into juxtaposition with the precise and 
dogmatical teaching of the Church in her explicit standard 
of doctrine, the Thirty-nine Articles ; in the next place, 
secondly, by comparing the various parts of her formularies 
with each other; and collaterally, thirdly, by ascertaining 
the views of those by whom her services were reformed 
and her Articles sanctioned." Here, then, arose a very 
important question — whether the opinions and views of 
of *' those by whom our Church services were reformed 
and her Articles sanctioned " could be taken to give a con- 
struction to words which, by their import and general and 
common acceptation, bore a different construction from 
that of the individual reformers ; or, in other words, 
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whether the opinions of the individual reformers could be 
taken in opposition to the precise and plain declarations 
which were made in the formularies and articles of the 
Church. This formed a great part of the discussion in the 
case on behalf of Mr. G., and much learning was displayed 
for the purpose of showing what were the opinions of the 
reformers of the Church, by which opinions, as was con- 
tended, the formularies of the Church must be construed ; 
that the reformers were Calvinists; that they entertained 
Calvinistic opinions; that, as they did so, the articles 
framed by them must be construed with relation to Cal- 
vinistic principles; that they must be supposed to have 
been governed by those principles in drawing up the for- 
mularies and ritual of the Church ; and that, whatever the 
expressions made use of, they must be taken in the Cal- 
vinistic sense, and not in the sense to which their plain 
import and signification to a common understanding would 
lead. The Court \\ill not, however, further allude to this 
question at present, but must content itself with having 
stated the meaning of Mr. G. and his counsel, that one 
mode of ascertaining the construction to be put upon the 
Articles of the Church would be the views of those by 
whom the Articles were sanctioned. Then Mr. G. went 
on to explain his views as to the points contained in these 
three questions; but it is not necessary to follow him 
through his different statements, and the purpose for 
which I have referred to them now is to show what was 
the question which the bishop proposed to raise — con- 
fining it to the question of infant baptism, and not ex- 
tending it to the baptism of adults. Looking at the mode 
in which the opinions of the Church were to be ascertained, 
no one could doubt that the Thirty-nine Articles should 
first be consulted, and if they were not silent upon any 
particular point, and if the words made use of were not 
doubtful, then there would be no occasion to search 
further. The learned counsel here quoted the opinions of 
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Rogers:— "The purpose of our Church is best known by 
the doctrine which she doth profess^ the doctrine by the 
Thirty-nine Articles established by act of parliament, the 
Articles by the words whereby they are expressed." To 
tlie same effect were the passages quoted from other 
writers — from Bishop Hall, from Bishop Burnet and from 
Archbishop Whitgift. A quotation was also made from 
Bishop Prideaux, which went to show that the doctrine 
of the Church of England was contained in the Thirty- 
nine Articles, and that, whatever the opinions of private 
persons might be, this was the standard by which the 
sense of the Church was to be taken. Prim& facie, then, 
the Thirty-nine Articles were the standard of doctrine : 
they were framed for the express purpose of preventing 
diversity of opinion ; and certainly they are first to be con- 
sidered and applied to in endeavouring to ascertain the 
doctrine of the Church. But if they fall short or are silent 
upon any particular point, what, then, should be resorted 
to? Shall we resort to the opinions of those by whom 
the Articles have been framed, or to other declarations of 
the Church? It had been most clearly and distinctly 
stated, upon the high authority of Bishop Burnet, that 
the truest indication of the sense of the Church was to be 
taken from her language in her public offices, that the 
doctrines of the Church were best understood by her for- 
mularies; and the same observation was made by Dr. 
Waterland. They both agreed that this was the true 
criterion by which doubtful or ambiguous expressions were 
to be construed. I may add, that the same rule was laid 
down by Lord Brougham^ in delivering the opinion of the 
Judicial Committee of the Privy Council in the case of 
£scoti V. Mastin (a). That opinion showed that the public 
declarations of the Church were to be the test, and that the 
private opinions of individuals, however eminent for their 

(a) 4 Moore, P. C. C. 102. 
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piety, learning and station, were not to have any weight 
with the Court. Under those circumstances came the 
question, was there anything doubtful in the present case, 
upon which it was necessary to refer to other authority 
than the Thirty-nine Articles ? The 25th Article was that 
into which the Court was now to inquire. It stated, that 
'^ sacraments ordained of Christ be not only badges or 
tokens of Christian men's professions, but rather they be 
certain sure witnesses and effectual signs of grace and 
God's goodwill towards us, by the which He doth work 
invisibly in us, and doth not only quicken but also 
strengthen and confirm our faith in Him. There are two 
sacraments ordained of Christ our Lord in the Gospel, 
that is to say, baptism and the supper of the Lord." And, 
'^ The sacraments were not ordained of Christ to be gazed 
upon, or to be carried about, but that we should duly use 
them : and in such only as worthily receive the same they 
have a wholesome effect or operation ; but they that receive 
them unworthily, purchase to themselves damnation, as 
St. Paul saith." It has been suggested that this simply 
applied to the sacrament of the Lord*s supper; but I will 
take it to apply to both, inasmuch as the worthy reception 
was, according to the doctrine of the Church, equally 
necessary to the reception of baptism as to the supper of 
the Lord. But here the Article left it doubtful what a 
worthy reception was. " Faith and repentance," said Mr. 
6., " were requisites to the reception of baptism as well 
as the Lord's supper;" but that was not to be found laid 
down in this Article, it must, therefore, be found else- 
where. The 27th Article stated, that *^ baptism is only 
a sign of profession and mark of difference, whereby 
Christian men are discerned from others that be not 
christened ; but it is also a sign of regeneration, or new 
birth, whereby, as by an instrument, they that receive 
baptism rightly are grafted into the Church ; the promises 
of forgiveness of sin, and of our adoption to be the sons of 



— • 




nrihMSAi^M u •iiAS VTA Xfaeacz ir myitav rriTiiiflW ib- 

j^i'^ft)!*;! Vitty lu» 'Jiiimn, uui Tzi woobl 'He xmmises if 
•rj^Z-.i/v^npan It* «n Mirt aliuiiif)!! 11 le "lie iemfr ir «3C»i jy 

^*\%\iif^j\ 'S0\r\ n «a vyuil our le "V-jrav :Ri:]33ieii&i. intL 

f/^ •v'^/vy /*>t>^«»ae;i : *iul .» juiuici ir* iy Faroes an- 
i»^^f^-f f^^Ay^x^fA^ ri^xfit^ vyra .a sxl stoii ditt '^tuliireo. di 

*//>j^. ^i-r^f* »<,<^#> ftsjjte fc«%a ^ yrti^tiXLeaz act o€ snce to 
#/,^)r^ ^/^fA T^^/rUf-r^ hs^ytvfia^ '» tjcjt »!2B or seal, m.Vr rf 
^#rA ;(/^* *ff^vJ7 s^i^-irT*^ Of <./ ti^ repe&ui>% aact £»hh, 
*fNr/J# *f4r i^A{ffiV^^A^\, JW#^ ibujit be h^ekfttf exerckcd/' 



CHURCH AND CLERGY CASES. 251 

The eighteenth question was — " Has the Church not 
declared her mind, that infants, baptized by a lawful 
minister in the name of the Father, and of the Son, 
and of the Holy Ghost, do receive the spiritual grace 
of baptism, even if they have not entered into the sti- 
pulations by their representatives?" And the answer was 
— "The Church has declared, that to infants privately 
baptized the grace and mercy of Christ is not denied. In 
this case of emergency, I consider that the stipulations, 
though not formally made by sponsors, are made by impli- 
cation, through those who earnestly desire their baptism, 
and by the person who administers it, which implied stipu- 
lations the Church requires to be formally adopted as soon 
as circumstances will suffer it. The case of ' present 
exigence' cannot, therefore, be fairly urged as an exception 
to the requirements of the Church." The bishop followed 
up this with another question — " Does the Church hold, 
and do you hold, that infants so baptized are regenerated, 
independently of the stipulation made by their representa- 
tives, or by any others for them?" Mr. G. answered — 
" If such infants die before they commit ' actual sin,' the 
Church holds, and I hold, that they are undoubtedly saved ; 
and, therefore, they must have been regenerated by an act 
of grace prevenient to their baptism, in order to make them 
worthy recipients of that sacrament. This case is ruled 
by the Church. But if the infant lives to a period in which 
it can commit actual sin, the declaration of the regeneration 
must be construed according to the hypothetical principle, 
which 1 have stated in my replies to questions 5, 6 and 7." 
His position is, that it is not through baptism that the 
grace is confirmed. Here, then, the authorities must be 
looked into upon which the Court is to rely. The first 
authority, which is naturally that to which attention must 
be directed, is undoubtedly the Public Office of Baptism 
for Infants. Mr. G.'s position with respect to this is, that 
this administration of the sacrament of baptism is to be 
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thing that strikes oar attention is the encocniseaent 
nhich is given to the parents of the child to be baptized 
to have the rite performed as earlj as possible, showing 
that the earlj performance of it is of Tery high ioipcrTanice. 
It directs that ther are *' to be admonished^'' 4c ^Pre- 
bce to the Serrice for the Public Baptism of Infiuits.) 
The serrice commences with the qoestion, *^ Hath this 
child been already baptized, or no ?** If the answer is in 
the negatjre, the priest exhorts those assembled to thb 
effect : — ** Deariv beloved, forasmuch as all men are con- 
ceived and bom in sin," dec The child is bom in sin, and 
the mode of release is by baptism with water and with 
the Holy Ghost. The priest next offers up the following 
prayer : — ** Almighty and everlasting God, who of thy 
great mercy,** kc. Here, therefore, is the prayer on behalf 
of the child, that he is to be washed and sanctified with 
the Holy Ghost. Then follows another prayer, '* Almighty 
and immortal God, the aid of all that need,** &c That 
which is asked is not baptismal or sacramental regenefation, 
but spiritual regeneration. After this prayer, the gospel, 
taken from Mark, x. 13, is read. It refers to the blessing 
which our Saviour bestowed upon the children who were 
brought to Him. After the gospel is read, the minister 
again exhorts the people, saying, '' Beloved, ye hear in 
this gospel the words of our Saviour Christ,'* &c This 
address to the congregation concludes with a thanksgiving 
to Almighty God. The priest then addresses the godfathers 
and godmothers to the following effect : — ** Dearly beloved, 
ye have brought this child here to be baptized," &c 
Various questions are then asked the godfathers and god- 
mothers, and their answers to them are received. Then 
follows the prayer for the sanctification of the water. 
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which is in these words: — "Sanctify this water to the 
mystical washing away of sin, and grant that this child, 
now to be baptized therein, may receive the fulness of thy 
grace, and ever remain in the number of thy faithful and 
elect children, through Jesus Christ our Lord. Amen." 
The attention of the Court was called to this expression, 
" the mystical washing away of sin," as implying that it 
was not an actual, but a mystical, washing away of sin ; 
or, as it was afterwards expressed, a sacramental washing 
away of sin. I do not exactly feel the force of that rea- 
soning. The mystical washing away of sin is something 
beyond that which meets the eye. After the child is bap- 
tized, the priest signs him with the sign of the cross. This 
done, he addresses the congregation thus : — '' Seeing now, 
dearly beloved brethren, that this child is regenerate," &c. 
The Lord's Prayer follows next; after which the priest 
says: — "We yield thee hearty thanks, most merciful 
Father, that it hath pleased thee to regenerate this infant 
with thy Holy Spirit, to receive him for thy own child by 
adoption, and to incorporate him into thy holy Church." 
In other words, we have prayed that this child might be 
regenerated with the Holy Spirit, and we now return thanks 
to God for having been pleased to grant that request. We 
have prayed to God to receive this child as His own by 
adoption, and He has answered that prayer, for which we 
also return Him thanks. Finally, we have prayed that 
the child might be incorporated into the Church of God, 
and we also return thanks that this prayer has also been 
answered. The prayer then concludes as follows : — " And 
humbly we beseech Thee to grant that he, being dead unto 
sin, and living unto righteousness, and bemg buried with 
Christ in His death, may crucify the old man, and utterly 
abolish the whole body of sin ; and that, as he is made 
partaker of the death of thy Son, he may be also partaker 
of His resurrection: so that finally, with the residue of thy 
holy Church, he may be an inheritor of thine everlasting 
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254 CHURCH AND CLERGY CASES. 

kingdom, through Christ our Lord. Amen." Now, it is 
said, that all this is hypothetical — that it is all upon the 
hypothesis that the child will do everything which has 
been promised for him. I must confess that this does not 
seem to me to be the true construction. The declaration 
of the Church is positive, and we must confine ourselves 
to the case of infants ; because it is admitted on all hands, 
that, in the case of adults, the declarations are all upon 
the hypothesis that the adults are sincere in their pro- 
fessions of faith and repentance — that they do intend to 
perform what they promise. The declarations in the 
Office for the Public Baptism of Infants are clear and 
distinct. A prayer is offered for the regeneration of the 
Holy Spirit, and a declaration is also made that the child 
has been and is regenerate. The service concludes with 
various instructions to the godfathers and godmothers. It 
is suggested that the child will hereafter perform what has 
been promised for him, and that that is the reason for 
admitting children to baptism ; or, in other words, that 
the Church proceeds on the assumption that in after-life, 
when they come to years of discretion — when they are in 
a capacity to know and understand the principles of that 
religion and of that Church into which they have been 
ingrafted — the hypothesis, the charitable doctrine of the 
Church, is, that they will perform the engagements made 
for them at their baptism. It was contended by the learned 
counsel, that the case of private baptism was a case of 
emergency, and that, in the absence of godfathers and 
godmothers, nothing in respect to the efficacy of baptism 
could be drawn from that formula. Now, I confess, I 
differ in opinion from the learned counsel. If it was a case 
of emergency, was it not then a case in which the Church 
intended to declare that the child so baptized was entitled 
to all the benefits that the infant, who was baptized in full 
health, and with the performance of the whole service, 
would be entitled to upon his baptism? Otherwise, why 
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does the Church declare that aa many prayers as the exi- 
gency of the case will suffer are to be made use of? I 
think there may be something in what the learned counsel 
for the Bishop of Exeter says, viz. that if this were not 
sOy surely the child ought to be re-baptized ; for it cannot 
receive those benefits unless its baptism be deemed suffi- 
cient. It is said that the Church is anxious to put the 
public and private baptism of infants on the same footing; 
for the direction of the Rubric is, that " if the child pri- 
vately baptized lives, it is expedient that it is brought into 
the church, to the intent, that, if the minister of the same 
parish did himself baptize that child, the congregation may 
be certified of the true form of baptism by him privately 
before used." But if the child has been baptized by any 
other lawful minister, certain questions are to be addressed 
to those who bring the child, viz. " By whom was this 
child baptized?" &c. The matter and the words, there- 
fore, are here considered essential parts of the baptism. 
Now, if the answers given to the minister prove that all 
things have been properly done, he shall not christen the 
child again, but shall receive him as one of the flock of 
true Christian people ; showing, therefore, that the essential 
part of baptism is the water and the words; and the 
certificate, which is not the certificate of the minister, but 
of the Church, is in these words : — " I certify you that in 
this case all is well done,*' &c. Here is a declaration, 
positive and precise, that this child, so baptized in the 
name of the Father, of the Son, and of the Holy Ghost, 
is received into the number of the children of God, and 
has become an heir of everlasting life. What room is there 
then for stating that the baptism of infants was founded 
upon an hypothesis? True, if the child afterwards com- 
mitted actual sin, he might lose the benefits of his baptism, 
and require faith and repentance for his regeneration or 
renovation; but here was the express declaration of the 
Church, that children who were baptized, dying before they 
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committed actual sin, were undoubtedly saved. Adults, 
however, must, when baptized, be sincere in their intentions 
to fulfil all their engagements, or else they would not have 
received the rite worthily ; but infants were saved if they 
died before committing actual sin. The two services — 
that for adults and that for infants — are essentially and 
substantially distinct. When the child is asked in the 
Catechism, who gave him his name, he replies, it was given 
him by his godfathers and godmothers in baptism, wherein 
he was made an inheritor of eternal life ; and the child 
afterwards returns thanks to the Almighty for having thus 
called him to a state of salvation. The Church declares 
that two sacraments only are necessary to salvation, " the 
Lord's supper and baptism, which are the outward and 
visible signs of inward spiritual grace," and defines the 
inward and spiritual grace of baptism to be '' a death unto 
sin and a new birth unto righteousness, whereby we are 
made the children of grace." After the child has been 
baptized, he is confirmed by the bishop, that he may with 
his own mouth take upon himself what his godfathers and 
godmothers had promised for him ; and the prayer in so 
many words sought the blessing of God on those children 
who had been regenerated in baptism by the Holy Ghost, 
and whose sins were all forgiven. From all the quotations 
I have read, it appears to me that the doctrine of regenera- 
tion is not at all hypothetical, but a doctrine clearly taught 
by the Church. But what is meant by the term " regene- 
ration?" It is plainly by water and the communication 
of the grace of the Holy Ghost. It appears to me that 
regeneration does not mean such a change of state as 
would almost amount to justification, from which the person 
so regenerated would never finally fall ; but that it means 
such a change of state and character that he was converted 
from a child of wrath to a child of grace, and made a 
member of Christ, a child of God, and an inheritor 
of the kingdom of heaven. True, he was called a child 
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of God, but he might fall away and commit sin, and persist 
in that sin, and die without faith and repentance, in which 
case the benefit of baptism would be lost; but in the case 
of those who died after baptism, and before committing 
actual sin, they were saved. The Court, therefore, upon 
this part of the case, entertains no doubt that the infant 
is regenerated in and through the medium of baptism. 
Now, this being so, what is the next question to be consi- 
dered by the Court? Reference is made to the Burial 
Service, as being founded on the hypothesis that the person 
who died was taken to God, that the body was committed 
to the earth in sure and certain hope of everlasting life. 
The Church necessarily assumes that the deceased has been 
taken by God to himself; which I apprehend to mean 
that he has been removed from the world in which he had 
been living, whether in a state of repentance or not, of 
which the Church cannot judge, but that he has been 
removed from the possibility of committing actual sin, as 
we are told in another part of the service, where it says, 
^* as our hope is that this our brother doth." This is 
founded on the hope that the person has repented of his 
sins. The Church cannot judge of the person who has 
died, whether he was or was not a penitent sinner, whether 
he is to be eventually received into the kingdom of heaven, 
or whether he is to suffer the punishment of his sins and 
transgressions ; but her hope is, that he has repented of 
those sins and transgressions. But then it is said, that 
when the clergyman has subscribed the Articles, and given 
his unfeigned assent and consent to all that is contained in 
the Book of Common Prayer, the person only gives his 
assent and consent to the use of it, and that he does not 
thereby pledge himself to hold any particular doctrine; 
but I apprehend, that, if a person gives his assent and 
consent to a thing, he acknowledges the truth of it, and 
cannot excuse himself by such a plea ; that he believes the 
Articles are founded on the word of God, and the Prayer 
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tkat CfiumcT did change tkem, and baving been hniaghl 
np as a Roaun CathotiCy most neeesaamif have done so. 
Whether the niofnDei% embraced tfae doctriaes of Cahia 
mwKAylthiDkf^maUercfd^^mit^ Uodoabtedly it cannot 
be denied tbai the doctnnes of Calfin made a ccftain pio* 
gress in this coontfy io the times of Ciannier and 
and tbat maojr persons, probabij some of the 
to a certain degree, embraced those doctrines. Bat to what 
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and final persereraoce and reprobation? Calvin did, and 
we are told thai Cranmer^s prindfdes and opinions are to 
be judged of, in a great measure, bjr those with whom he 
aisociated, and that consequently he was responsible fat 
the opinions of Martin Bocer and Peter Martyr, who 
were placed by him in the chairs of Oxford and Cambric^; 
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Arcbbisbop Cranmer, by whom they were invited to this 
country, to carry on the woik of reformation. Now, how 
&r did they act on the principles of Calvin ? The learned 
counsel said, that in bis opinion the 17th Article deter- 
mined this question. Tbat article relates to predestination 
and election. It asserts that [the learned judge here read 
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at length the 17th Article.] So that they assert nothing 
with regard to the doctrine of predestination and election. 
The question here is left open ; the reformers declare 
nothing — they do not declare it to be an article of faith, 
but leave the matter undecided. I think, if they had 
intended to settle the matter, they would have expressed 
themselves in terms in which there could have been no 
doubt. They could not, I apprehend, be ignorant of words 
to express their meaning. To what extent, then, were the 
doctrines of Calvin taken ? They were taken to the extent 
that they were held by Bishop Hopkins. Bishop Hopkins 
says, ''God promises pardon and remission of sins to all 
that believe and repent, but He promises gi*ace to believe 
and repent only to those whom, by His absolute covenant, 
He is engaged to lead to grace and repentance." Did 
Ridley, and Latimer, and Cranmer go so far as this ? or 
did they go to the same extent as the Synod of Dort ? In 
the sixth article of the Synod of Dort is this statement — 
'' Secundum quod decretum electorum corda, quantumvis 
dura, gratiose emollit, et ad credendum inflectit, non- 
electos ante justo judicio suee malitise, et duritiee relinquit." 
" There are certain persons of the elect whose hearts are 
to be softened and turned to the true faith, but those who 
are not among the number of the elect are to be left to 
their own wickedness and hardness of heart." Was that 
the doctrine of Cranmer, or Latimer, or Ridley? Then 
again, in the seventh article of the Synod of Dort — " Est 
autem electio immutabile Dei propositum, quo ante jacta 
mundi fundamenta ex universo genere humano, ex primeeva 
integritate in peccatum et exitium sua culpa prolapso, 
secundum liberrimum voluntatis suae beneplacitum, ex 
mera gratia, certam quorumdam hominum multitudinem, 
aliis nee meliorum, nee dignioruro, sed in communi miseria 
cum aliis jacentium, ad salutem elegit in Christo," &c. 
These are the doctrines of Calvin, as set foilh in his 
" Institutes." How is it possible that Cranmer and Lati- 
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mer should have adopted these principles, and expressed 
themselves in the terms I have mentioned — that children, 
when baptized, are regenerated, and that, if they die, before 
they commit actual sin, they are saved, according to God*s 
word ? Is it maintained that none but the elect are to have 
the power of faith and repentance granted to them ? Some 
persons have said so, but Mr. G. does not come within the 
number of those persons. Mr. G. does not say that this 
applies only to some children — to those children that are 
elect, and not to all children. He says— " Our Church 
has determined that children who are baptized, and who 
die, not committing actual sin, are undoubtedly saved ;" 
but then he will not allow regeneration in baptism ; he 
says, " that is, by prevenient grace, without which they 
cannot be worthy recipients." But, with regard to the 
position of the learned counsel, that the reformers were 
Calvinists, and that therefore these declarations must be 
taken in a Calvinistic sense — that you must not give the 
words their general meaning, but must consider that they 
were speaking only of those who were the elect, to whom 
alone the grace of repentance and faith could be extended 
— I apprehend that this is not only not applicable to the 
baptismal service, but goes to the root of religion alto- 
gether; for if the doctrines of election, predestination and 
reprobation are to be the faith of the Church, what necessity 
is there for prayer? What encouragement is there for a 
person to believe in God, if he is assured that long before 
his birth his fate was determined by the irrevocable decree 
of God, either for eternal happiness or eternal misery? 
But that would be the state of the case if such were the 
doctrine of the Church. Again, when it is said that God 
has promised forgiveness of sins to all who truly repent, 
is that statement to be limited to those who are among the 
number of the elect, who alone are to have grace and re- 
pentance? This appears to me to be a contradiction to the 
whole structure of our Common Prayer, the whole drift of 
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which is to encourage faith and repentance, with the hope 
of forgiveness of sins. " If the wicked man turneth away 
from his wickedness which he hath committed, and doeth 
that which is lawful and right, he shall save his soul alive." 
And yet the wicked man cannot turn away from his sins, 
cannot repent of what he has done, because he is not of 
the number of the elect ! The declaration is express, and 
our Prayer-book incorporates it into its services. For 
instance, in the absolution, at the commencement of the 
service : *' He pardoneth and alsolveth all them that truly 
repent, and unfeignedly believe His holy gospel." And 
so in ^11 the other services, which are of universal ap- 
plication to all who truly repent, not confining its pri- 
vileges to those who are among the number of the elect, 
whose faith was fixed and determined, and that long before 
they came into existence. Now, was this doctrine the 
doctrine of either Ridley, Latimer or Cranmer? It may 
have been — probably it was embraced by all the reformers ; 
but did they declare it in any of their services, or in the 
Articles, or in any part of the Book of Common Prayer? 
I apprehend, most clearly and decidedly not. As to the 
17th Article, it is admitted on all hands not to have de- 
termined the question ; so that if persons do persist in 
alleging that election, predestination and reprobation were 
held by the reformers, it is certain that they have not, 
connectedly as a body, expressed their decided opinions 
upon it. So that their evidence is to be regarded merely 
as that of private individuals — no doubt most eminent 
men— men eminent for their learning, their piety and their 
knowledge of the Scriptures ; and if the Court were now 
to set about erecting a new statute of faith for itself and 
for the Church, undoubtedly the opinions of these persons 
would weigh with the Court, and the Court would pay 
attention to all that has been said by all those persons 
whose writings were cited by the learned counsel. It is, 
however, admitted on the other hand, that there are persons 
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of great weight, learoing and aathority who differ in opinion 
from those learned and pious writers to whom the learned 
counsel adverted. What, then, is to determine the ques- 
tion ? The method is not to enter on a question as to 
the comparative weight of these persons — not to examine 
their writings in order to find out certain passages which 
may not entirely agree with those quoted by the learned 
counsel. I believe the learned counsel did candidly ac- 
knowledge that there were several instances in which 
various passages in the same person's writings could not 
be made to agree with each other ; and every one must be 
aware of this. The Court would be left in the greatest 
difficulty if it were left to determine upon isolated passages, 
selected from these various authors, in order to establish 
the doctrines of election and predestination as the doctrines 
of the Church. There are, undoubtedly, very high autho- 
rities which go to express their opinions on this subject; I 
do not think, however, that Cranmer can be held responsi- 
ble for all that Martyr and Bucer chose to say and publish. 
I think there is too much laid upon the shoulders of the 
archbishop ; but generally he concurred in their sentiments, 
and he called them in to assist him in the compilation of 
the Book of Common Prayer. That book is nearly the 
same as the second book of King Edward VI. prepared 
by convocation, and established by act of Parliament. 
How could these persons have done this if they believed 
in the doctrines of predestination and election, which 
doctrines are not contained in the Book of Common 
Prayer? Up to a certain time it was the opinion of the 
German reformers ; but Bishop Burnet says in his '^ His- 
tory of the Reformation," vol. 2, p. 233, speaking of the 
doctrine of Calvin, which was said to have been the doctrine 
of the early reformers, ** The Germans soon saw the ill 
effect of this doctrine. Luther changed his mind about it, 
and Meiancthon openly wrote against it; and since that 
time the whole stream of the Lutheran churches has run 
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the other way. But both Calvin and Bucer were still for 
maintaining the doctrines of these decrees ; only they warned 
the people not to think much of them, since they were 
secrets which men could not penetrate into." This seems 
to be a good reason why they did not proclaim the doctrine 
as a rule of faith for the Church of England, but left the 
subject entirely open. It may also be admitted, that, in 
the latter part of the reign of Queen Elizabeth, the doctrines 
of Calvin had obtained a much stronger hold upon the 
minds of the people of this country than they had done 
previously, and that many eminent persons might be re- 
ferred to who had embraced this doctrine of predestination 
and election; but then it must be recollected that the 
Articles of 1562 were the same in fact and substance, 
though with some verbal alterations, as the Articles of 1552. 
Upon this doctrine of baptism, I apprehend, there is nothing 
upon which they disagree. Afterwards there was an altera- 
tion made, for in one of the Articles there was a declaration 
of the Church with respect to the salvation of infants who 
are baptized, and who die before they commit actual sin. 
That was afterwards inserted at the conclusion of the 
Service for the Public Baptism of Infants. But what I 
wish more particularly to allude to is this, that at the end 
of the clause to which I have referred, the words " and not 
else" were added. The interpretation was, that if children 
were baptized, and died without committing actual sin, they 
were saved, but not else. However, the damnatory clause 
(if so it may be termed) was left out, and it is, consequently, 
not now the doctrine of the Church of England, that baptism 
is absolutely necessary to salvation. (Burn. Reform., vol. 1, 
part 1 1 , p. 463.) The opinions of many authorities to which 
the learned counsel referred went to show, that it was not 
the want of the sacrament that would deprive the person of 
its benefit, but the neglect and contempt of it where it could 
be had. The strong ground taken by the learned counsel 
is, that, the reformers being Calvinists, the doctrines of* 
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the Church, as prepared and framed by them, must be 
considered as Calvinistic. Then show me how far they 
advocate those doctrines in the public acts of the Church. 
Their private opinions I cannot enter into, because the 
Court is bound down to consider the true import of the 
words in the several services and in the Articles. We 
cannot search into how far each individual went in the 
acknowledgment of those doctrines. The Court must 
determine upon the general acts of the Church, publicly 
declared as the acts of a body, and not the acts of in- 
dividuals. Now, I have said, that in the latter part of 
Queen Elizabeth's reign these doctrines had taken strong 
possession of the minds of (he people of this country. 
We know that between the reign of Edward VI. and the 
accession of Queen Elizabeth, in the reign of Queen Mary, 
a large number of Protestants went into Germany, and 
came into communication with the German reformers, and 
imbibed their principles, to a certain degree, during their 
residence there, and undoubtedly they did thus obtain 
very strong impressions in favour of the doctrines of 
Calvin. But still these doctrines were not received here 
generally in 1562. Upon this part of the case, however, 
I am of opinion that the private opinions of these parties 
are not to be taken; they have no public bearing, and 
can have no public effect — they can throw no light upon 
the subject. If the words to be considered were doubtful 
and ambiguous, and could not be construed by reference 
to any other of the services of the Church, or by any other 
of the public acts of the Church, then, indeed, it would be 
right and proper to advert to those persons ; but, so long 
as the Articles and services of the Church are reconcileable, 
and not only reconcileable, but necessarily consistent with 
the literal interpretation of the words, you are not at liberty 
to put any private interpretation upon them. Now this 
will, I think, as far as the Court is concerned, dispose of 
this part of the question. Of course, I protest against 



CHURCH AND CLERGY CASES. 265 

going through all the authorities which have been very 
properly cited by the learned counsel. I have not the 
means of doing so, and I do not see the necessity for it. 
I am not aware that it is necessary for me to occupy much 
more time upon the questions which have arisen here. 
One point to be ascertained is, whether the doctrine of the 
Church of England is that of baptismal regeneration in 
the case of infants or not. Another point is — does Mr. G. 
oppose — as it is quite clear, from the passages I have read 
from his evidence, and from the whole tenor of his ex- 
amination, and the learned counseFs argument upon it, 
that he does oppose — baptismal regeneration in infants? 
He says, "The child may receive, and must receive, an act 
of grace before he receive the sacrament to good effect ; 
but that is an act of grace not conferred in or by baptism, 
though it may take place before baptism, at baptism, or 
after baptism." But I say, undoubtedly the Church has 
declared it to be so, because, though the words may 
appear to have a reference to the Romish doctrine — to the 
opus operatum — yet it is plain that children receive spiritual 
regeneration, according to the words of the formulary of 
the Church. Spiritual regeneration is prayed for, and 
thanks are given for spiritual regeneration. Therefore, 1 
say, if this be the doctrine of the Church of England, as 
undoubtedly it is declared to be, that children are regene- 
rated at baptism, and are saved if they die without com- 
mitting actual sin, Mr. G, does not hold it. Then, has 
the bishop showed cause why he should not institute him 
to the benefice ? I am clearly of opinion that he has 
shown sufficient cause why he should not institute him to 
the benefice ; consequently the bishop must be dismissed, 
with costs. 
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ARTICLES OF THE CHURCH OF ENGLAND. — WHAT 
LATITUDE ALLOWED IN THE INTERPRETATION OF.— 
SUBSCRIPTION TO.— RIGHT OF PRIVATE JUDGMENT. 



From the decision of the Court of Arches in the 
preceding case, an appeal was prosecuted to the 
Judicial Committee of the Privy Council, before 
which Court the question was very fully argued 
during several days. But the grounds upon 
which the following decision is based appear to 
render it quite unnecessary to allude to the 
matters discussed or to the authorities cited in 
the argument; and, indeed, the consideration of 
these might probably tend to confuse the real 
question which has been decided — a question, it 
may be observed, of far greater importance, and 
far more general applicability, than that which 
was decided by the first decision in the Court of 
Arches. 

GoRHAH r. Bishop of Exeter. 

Judicial Committee of the Privy Council, March 8M, 1860. 

Ibttmmaro ot Case. 

If the Articles of the Church of England admit in any case of different 
interpretations, any sense of which the words fairly admit, so long as it 
be not repugnant to what the Church has elsewhere allowed or required, 
may be allowed. 

If such Articles are silent or ambiguously expressed upon any particular 
doctrine, it may be supposed that such doctrine was intended to be left to 
private judgment. And upon such doctrines all ministers of the Church, 
having duly jMibscribed the Articles, and taking Holy Scripture for their 
guide, are at liberty to exercise their private judgment without offence or 
censure. 

Mode in which the true meaning of devotional expressions, involving 
assertions, in the Church services, should be ascertained. 
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Lord Lanodale, M. R. — [After stating the circum- 
stances of the case, which will sufficiently appear from the 
preceding case, and mentioning that the Archbishops of 
Canterbury and York had expressed their approbation of 
the decision, but that the Bishop of London did not 
concur, proceeded as follows] : The examination of Mr. 
Gorham commenced on the 17th December, and was 
continued, at very great length, for five days in the same 
month of December, and (after some suspension) for three 
more days in the following month of March. The ques- 
tions proposed by the bishop related principally to the 
sacrament of baptism, and were very numerous, very 
various in form, embracing many points of difficulty, and 
often referring to the answers given to previous questions. 
Mr. G. did not at first object to the nature of this ex- 
amination ; but during its progress he, at various times, 
remonstrated against the manner in which it was conducted, 
and the length to which it extended. We are, however, 
relieved from the necessity of considering whether he 
could or could not lawfully have declined to submit to 
such a course of examination ; because he did in fact 
answer nearly all the questions, and no complaint is made 
of his not having answered them all. The examination 
being concluded, the bishop refused to institute Mr. G., 
for the reason (as stated in the notification) that ** he had 
upon the examination found Mr. G. unfit to fill the vicar- 
age, by reason of his holding doctrines contrary to the true 
Christian faith, and the doctrines contained in the Articles 
and Formularies of the United Church of England and 
Ireland, and especially in the Book of Common Prayer 
and Administration of the Sacraments, and other rites and 
ceremonies of the Church, according to the use of the 
United Church of England and Ireland" (Gorham, p. 
219). Mr. G. being refused institution, commenced 
proceedings in the Arches Court of Canterbury ; and 
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at his promotion a monition with intimation issued on 
the 16th of June, 1848, and thereby the bishop was 
monished to admit Mr. G, to the vicarage, and to in- 
stitute and invest him therein; or otherwise to appear 
and show cause why Mr. G. should not be admitted 
and instituted by the official principal of the Arches Court 
of Canterbury. After litigation had thus commenced, and 
Mr. G, had called upon the bishop to state why institution 
was refused, it became evident that the reasons must be 
considered upon legal principles, and it was to be expected 
that both parties would require a strict and formal pro- 
ceeding, in which the particular unsound doctrine imputed 
to Mr. G, would have been distinctly alleged. Un- 
fortunately, this course was not adopted. The bishop 
prayed to be heard on petition ; and in his act on petition, 
he stated his charge against Mr. G., and alleged that it 
appeared to him, in the course of examination, that Mr. G. 
was of unsound doctrine respecting that great and funda- 
mental point of baptism, inasmuch as Mr. G, held, and 
persisted in holding, that spiritual regeneration is not 
given or conferred in that holy sacrament — in particular, 
that infants are not made therein members of Christ and 
the children of God — contraiy to the plain teaching of the 
Church of England in her Articles and Liturgy ; and es- 
pecially contrary to the divers offices of baptism, the office 
of confirmation, and the catechism, severally contained in 
the Book of Common Prayer and Administration of the 
Sacraments, and other rites and ceremonies of the Church, 
according to the use of the United Church of England and 
Ireland. And, in part supply of proof of the premises, 
the bishop referred to a book, written and caused to be 
printed and published by Mr. G., containing, amongst 
other things, the several questions put by the bishop to 
Mr. G. in the course of the examination, and Mr. G.'s 
several answers to the same questions. Mr. G. made no 
objection to the mode of proceeding by act on petition, 
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but put in his answer thereto ; and thereby, after alleging 
that the book published by him, and brought into Court 
by the bishop, contained a full, true and accurate account 
of all the questions and answers which were given in the 
course of the examination, he distinctly and emphatically 
denied that he in his examination did maintain, or had at 
any time maintained, unsound doctrine respecting the 
efficacy of the sacrament of baptism, — or that he had held, 
or persisted in holding, any opinions thereon at variance 
with the plain teaching of the Church of England in 
her Articles and Liturgy ; and further explicitly and ex- 
pressly denied that he either held, or persisted in holding, 
that infants are not made in baptism members of Christ 
and the children of God ; and he alleged that he did not 
maintain any views whatever contrary to the true doctrine 
of the Church of England, as dogmatically determined in 
her Articles, familiarly taught in her Catechism, and 
devotionally expressed in her services, it having been his 
desire and endeavour throughout the examination to ex- 
plain the language both of her Articles and Liturgy (in 
compliance with the express directions of the Church her- 
self), by such just and favourable construction as would 
secure an entire agreement, not only of each with the 
other, but of all alike, with the plain tenor of Holy Scripture 
declared by the said Articles to be of paramount and ab- 
solute authority. The bishop replied to Mr. G. generally. 
The book published by Mr. G. was the only evidence 
adduced on either side, and with such allegations as are 
contained in the bishop *s act on petition, and Mr. G.'s 
answer, the case was brought on to be heard, with no 
statement on the part of the bishop of what was, in his 
Lordship's view, the true doctrine of the Church of Eng- 
land, in respect of the efficacy of the baptism either of 
adults or infants; nor any specification of the doctrine 
imputed to Mr. G., except the general charge before 
stated ; and no distinct statement on the part of Mr. G., 
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of what, in his view, is the true doctrine of the Church of 
England — what is the particular doctrine which he himself 
maintains on the subject in question — or in what particulars, 
or for what particular expression, he requires the just and 
favourable construction which he considers to be necessary 
and sufficient to secure the entire agreement between the 
Articles and the Litui^y and his doctrine. As this form of 
pleading was acquiesced in on both sides, neither party 
has any reason to complain of the other; but those who 
are called upon to judge of the matters in difference have 
great reason to complain that, instead of their attention 
being directed, as it ought to have been, to specific pro- 
positions distinctly stated, and to the evidence directly 
applicable to those propositions, — instead of having a spe- 
cific and precise statement of that which the bishop alleged 
to be the doctrine of the Church of England upon the 
matters in question, and upon which he meant to rely, 
and of the specific doctrine held by or imputed to Mr. G., 
and alleged to be unsound, the case is brought forward 
and left in such a form, that, without being supplied with 
any allegations distinctly stated, or any issue distinctly 
joined, we are called upon minutely and accurately to 
examine a long series of questions and answers— of ques- 
tions upon a subject of a very abstruse nature, intricate, 
perplexing, entangling, and many of them not admitting 
of distinct and explicit answers — of answers not given 
plainly and directly, but in a guarded and cautious manner, 
with the apparent view of escaping from some apprehended 
consequence of plain and direct answers. The incon- 
venience of this course of proceeding is so great, and the 
difficulty of coming to a right conclusion is thereby so 
unnecessarily increased, that in our opinion the judge 
below would have been well justified in refusing to pro- 
nounce any opinion upon the case as appearing upon such 
pleadings, and in requiring the parties, even at the last 
moment, to bring forward the case in a regular manner 
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by plea and proof. The case comes before us in precisely 
the same state; and, although the counsel on both sides 
have used their best endeavours to remove the vagueness 
and uncertainty found in the pleadings, as well as in the 
examination, and have thereby much assisted us, they 
have not been able entirely to remove the difficulty. In 
considering the examination, which is the only evidence, 
we must have regard not only to the particular question 
to which each answer is subjoined, but to the general 
scope, object and character of the whole examination; 
and if, under circumstances so peculiar and perplexing, 
some of the answers should be found difficult to be 
reconciled with one another (as we think is the case), jus- 
tice requires that an endeavour should be made to reconcile 
them in such a manner as to obtain the result which ap- 
pears most consistent with the general intention of Mr. G. 
in the exposition of his doctrine and opinions. Adopting 
this course, the doctrine held by Mr. G. appears to us to 
be this — that baptism is a sacrament generally necessary 
to salvation, but that the grace of regeneration does not so 
necessarily accompany the act of baptism that regeneration 
invariably takes place in baptism ; that the grace may be 
granted before, in, or after baptism ; that baptism is an 
effectual sign of grace, by which God works invisibly in 
us; but only in such as worthily receive it — in them alone 
it has a wholesome effect ; and that, without reference to 
the qualification of the recipient, it is not in itself an 
effectual sign of grace. That infants baptized, and dying 
before actual sin, are certainly saved ; but that in no case 
is regeneration in baptism unconditional. These being, 
as we collect them, the opinions of Mr. G., the question 
which we have to decide is, not whether they are theo- 
logically sound or unsound — not whether, upon some of 
the doctrines comprised in the opinions, other opinions 
opposite to them may or may not be held with equal, or 
even greater reason, by other learned and pious ministers 
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of the Church ; but whether these opinions now under our 
consideration are contrary or repugnant to the doctrines 
which tlie Church of England, by its Articles, Formularies, 
and Rubrics, requires to be held by its ministers, so that 
upon the ground of those opinions the appellant can law- 
fully be excluded from the benefice to which he has been 
presented. This question must be decided by the Articles 
and Liturgy; and we must apply to the construction of 
those books the same rules which have long been esta- 
blished, and are by law applicable to the construction of 
all written instruments. We must endeavour to attain 
for ourselves the true meaning of the language employed, 
assisted only by the consideration of such external or 
historical facts as we may find necessary to enable us to 
understand the subject-matter to which the instruments 
relate, and the meaning of the words employed. In our 
endeavours to ascertain the true meaning and effect of the 
Articles, Formularies, and Rubrics, we must by no means 
intentionally swerve from the old-established rules of con- 
struction, or depart from the principles which have received 
the sanction and approbation of the most learned persons 
in times past, as being on the whole the best calculated to 
determine the true meaning of the documents to be exa- 
mined. If these principles are not adhered to, all the 
rights, both spiritual and temporal, of her Majesty's sub- 
jects, would be endangered. As the subject-matter is 
doctrine, and its application to a particular question, it is 
material to observe that there were different doctrines or 
opinions prevailing or under discussion at the times when 
the Articles and Liturgy were framed, and ultimately 
made part of the law ; but we are not to be in any way 
influenced by the particular opinions of the eminent men 
who propounded or discussed them ; or by the authorities 
by which they may be supposed to be influenced, or by any 
supposed tendency to give preponderance to Calvinistic or 
Arminian doctrines. The Articles and Liturgy, as we now 
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have them, must be considered as the final result of the 
discussion which took place — not the representation of the 
opinions of any particular men, Calvinistic, Arminian, or 
any other; but the conclusion which we must presume to 
be deduced from a due consideration of all the circum- 
stances of the case, including both the sources from which 
the declared doctrine was derived, and the erroneous opi- 
nions which were to be corrected. It appears from the 
resolutions and discussions of the Church itself, and from 
the history of the time, that from the first dawn of the 
Reformation, until the final settlement of the Articles and 
Formularies, the Church was harassed by a great variety 
of opinions respecting baptism and its effect, as well as 
upon other matters of doctrine. The Church, having 
resolved to frame Articles of Faith, as a means of avoiding 
diversities of opinion, and establishing consent touching 
true reh'gion, must be presumed to have desired to accom- 
plish that object as far as it could, and to have decided 
such of the questions then under discussion as it was 
thought proper, prudent, and practicable to decide; but 
it could not have intended to attempt the determination 
of all the questions which had arisen or might arise, or 
to include in the Articles an authoritative statement of 
all Christian doctrine ; and in making the necessary selec- 
tion from those points which it was intended to decide, 
regard was had to the points deemed most important to be 
made known to, and to. be accepted by, the members of 
the Church, and to those questions upon which the mem- 
bers of the Church could agree ; and that other points 
and other questions were left for future decision by com- 
petent authority, and in the meantime to the private 
judgment of pious and conscientious persons. Under 
such circumstances it would, perhaps, have been impos- 
sible, even if it had been thought desirable, to employ 
language which would not admit of some latitude of inter- 
pretation. If the latitude were confined within such limits 
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as might be allowed without danger to any doctrine ne- 
cessary to salyation, the possibility of probable difference 
of interpretation may have been designedly intended even 
by the framers of the Articles themselves ; and in all cases 
in which the Articles, considered as a test, admit of different 
interpretations, it must be held that any sense of which the 
words fairly admit may be allowed, if that sense be not 
contradictory to something which the Church has elsewhere 
allowed or required; and in such cases it seems perfectly 
right to conclude that those who impose the test com- 
mand no more than the form of the words employed in 
their literal and grammatical sense conveys or implies; 
and that those who agree to them are entitled to such 
latitude or diversity of interpretation as the form admits. 
If it were supposed that all points of doctrine were decided 
by the Church of England, the law could not consider any 
point as left doubtful. The application of the law, or of 
the doctrine of the Church of England, to any theological 
question which arose, must be the subject of decision; 
and the decision would be governed by the construction 
of the terms in which the doctrine of the Church is ex- 
pressed, viz. the construction which, on the whole, would 
seem most likely to be right. But if the case be, as 
undoubtedly it is, that in the Church of England many 
points of theological doctrine have not been decided, then 
the first and great question which arises in such cases 
as the present is, whether the disputed point is or was 
meant to be settled at all, or whether it is left open for 
each member of the Church to decide for himself, ac- 
cording to his own conscientious opinion. If there be any 
doctrine on which the Articles are silent or ambiguously 
expressed, so as to be capable of two meanings, we must 
suppose that it was intended to leave that doctrine to pri- 
vate judgment, unless the Rubrics and Formularies clearly 
and distinctly decide it. If they do, we must conclude 
that the doctrine so decided is the doctrine of the Church. 
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Buty on the other hand, if the expressions used in the 
Rubrics and Formularies are ambiguous, it is not to be 
concluded that the Church meant to establish indirectly 
as a doctrine that which it did not establish directly as 
such by the Articles of Faith — the code avowedly made 
for the avoiding of diversities of opinions, and for the 
establishing of consent touching true religion. We must 
proceed, therefore, with the freedom which the adminis- 
tration of the law requires, to examine the Articles and 
the Prayer-Book, for the purpose of discovering whut it 
is, if anything, which, by the law of England, or the doc- 
trine of the Church of England, as by law established, 
18 declared as to the matter now in question; and to ascer- 
tain whether the doctrine held by Mr. G., as we understand 
it to be disclosed in his examination, is directly contrary or 
repugnant to the doctrine of the Church. Considering 
first the effect of the Articles alone, it is material to 
observe, that very different opinions as to the Sacrament 
of Baptism were held by different promoters of the Re- 
formation; and that great alterations were made in the 
Articles themselves upon that subject. The Articles about 
religion drawn up in 1536 state that it is offered unto all 
men, as well infants as such as have the use of reason, 
that by baptism they shall have remission of sin, and the 
grace and favour of God ; — that the promise of grace and 
everlasting life — which promise is adjoined to the sacra- 
ment of baptism — pertaineth not only to such as have the 
gift of reason, but also to infants, innocents, and children; 
and that they ought therefore, and must needs be bap- 
tized; — and that by the sacrament of baptism they do 
also obtain remission of their sin, the grace and favour of 
God, and are made thereby the very sons and children of 
God, in so much as infants and children dying in their 
infancy shall undoubtedly be saved thereby, and else not. 
That infants must needs be christened, because they be 
born in original sin, whici) sin must needs be remitted, 
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which cannot be done but by the sacrament of baptism, 
whereby they receive the Holy Ghost, which exerts his 
grace and efficacy in them, and cleanseth and puriBeth 
them from sin by his secret virtue and operation; and that 
men or children, having the use of reason, and willing 
and desirous to be baptized, by the virtue of that holy 
sacrament obtain the grace and remission of all their sins, 
if they shall come thereto perfectly and truly repentant, 
and contrite of all their sins before committed, and also 
perfectly and constantly confessing and believing all the 
Articles of our faith; and, finally, if they shall also 
have firm credence and trust in the promise of God ad- 
joined to the said sacrament — that is to say, that in and 
by this said sacrament which they shall receive, God the 
Father giveth unto them, for His Son Jesus Christ's sake, 
remission of all their sins, and the grace of the Holy 
Ghost, whereby they be newly regenerated, and made the 
very children of God, &c. In the book entitled '' A 
Necessary Doctrine for any Christian Man," and called 
** The King's Book," which was published in 1543, it is 
thus stated: — ** Because all men be bom sinners, and 
cannot be saved without remission of their sin, which is 
given in baptism by the working of the Holy Ghost; 
therefore the sacrament of baptism is necessary for the 
attaining of salvation and everlasting life. For which 
causes also it is ofiered, and pertaineth to all men, not 
only such as have the use of reason, in whom the same 
duly received taketh away and purgeth all kind of sins, 
both original and actual, committed and done before their 
baptism; but also it appertaineth and is afforded unto 
infants, which, because they be born in original sin, have 
need and ought to be christened, whereby they, being 
ofiered in the faith of the Church, receive forgiveness of 
their sins, and such grace of the Holy Ghost that, if they 
die in the state of their infancy, they shall thereby un- 
doubtedly be saved. Because, as well this sacrament of 
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baptism, as all other sacraments instituted by Christy have 
all their virtue, efficacy, and strength by the word of God, 
which by his Holy Spirit worketh all the graces and vir- 
tues which be given by the sacraments to all those that 
worthily receive the same." The Articles of 1662 and 1562 
adopt very different language from the Articles of 1636, 
and have special regard to the qualifications of worthy and 
right reception. The Twenty-fifth Article of 1662 distinctly 
states, that in such only as worthily receive the same, the 
sacraments have a wholesome effect or operation. The 
Article on Baptism, in describing the blessings conferred by 
it, speaks only of those who received it rightly; and with 
respect to infants, instead of saying, in the language of 
the Articles of 1636, that "they obtain remission of their 
sins, and lAe grace and favour of God by baptism, and 
that dying in their infancy they shall be undoubtedly saved 
thereby, and else not," it declares only, " that the baptism 
of young children is in anywise to be retained in the Church, 
as most agreeable with the institution of Christ;*' stating 
nothing distinctly as to the state of such infants, whether 
baptized or not. The Articles of 1636 had expressly deter- 
mined two points: — 1. That baptized infants, dying before 
the commission of actual sin, were undoubtedly saved 
thereby. 2. That unbaptized infants were not saved. The 
Articles of 1662 say nothing expressly upon either point; 
but, not distinguishing the case of infants from that of 
adults, state in general terms that those who receive bap- 
tism rightly have the benefits there mentioned conferred. 
What is signified by right reception is not determined by 
the Articles. Mr. G, says, that the expression always 
means or implies a fit state to receive, viz. in the case of 
adults, " with faith and repentance," and, in the case of 
infants, " with God's grace and favour." On a considera- 
tion of the Articles, it appears that, besides this particular 
point, there are others which are left undecided. It is not 
particularly declared what is the distinct meaning and 
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effect of the grace of regeneration — whether it is a change 
of natare, a change of condition, or a change of the rela- 
tion subsisting between sinful man and his Creator; and 
there are other points which may very plainly be open to 
different considerations in different cases. Upon the points 
which were left open, differences of opinion could not be 
avoided, even amongst those who sincerely subscribed to 
the Articles ; and that such differences among such persons 
were thought consistent with subscription to the Articles, 
and were not contemplated with disapprobation, appears 
from a passage in the royal declaration now prefixed to the 
Articles, and which was first added in the reign of King 
Charles I., long after the Articles were finally settled. 
'^ Though some differences have been ill-raised, yet we 
take comfort in this, that all clergymen within our realm 
have always most willingly subscribed to the Articles esta* 
blished; which is an argument to us that they all agree 
in the true, usual, literal meaning of the said Articles, and 
that even in those curious points in which the present dif- 
ferences lie, men of all sorts take the Articles of the Church 
of England to be for them ; which is an argument, again, 
that none of them intend any desertion of the Articles 
established." If the Articles, which constitute the code 
of faith, and from which any differences are prohibited, 
nevertheless contain expressions which unavoidably admit 
of different constructions — ^and members of the Church 
are left at liberty to draw from the Articles different infer- 
ences in matters of faith not expressly decided, and upon 
such points to exercise their private judgments — we may 
reasonably expect to find such differences of opinion 
allowable in the interpretation of the devotional services, 
which were framed, not for the purpose of determining 
points of faith, but of establishing (to use the expression 
of the statute of Elizabeth) an uniform order of common 
prayer, and of the administration of sacraments, rites and 
ceremonies of the Church of England. In considering the 
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Book of Common Prayer, it must be observed, that there 
are parts of it which are strictly dogmatical, declaring what 
is to be believed or not doubted — ^parts which are instruc- 
tional, and parts which consist of devotional exercises and 
services. Those parts which are in their nature dogmatical 
must be considered declaratory of doctrine ; but as to those 
parts which are devotional, consisting of prayers framed 
for the purpose of being '^ more earnest and fit to stir 
Christian people to the due honouring of Almighty God," 
some further consideration is necessary. It seems to be 
properly said that the received formularies cannot be held 
to be evidence of faith or of doctrine, without reference to 
the distinct declarations of doctrine in the Articles, and to 
the faith, hope and charity by which they profess to be 
inspired or accompanied ; and there are portions of the 
Liturgy which it is plain cannot be construed truly without 
regard to these considerations. For the proof of this, the 
instance which seems to be most usually cited, and which 
is conclusive, is the Service for the Burial of the Dead. 
So far as our knowledge or powers of conception extend, 
there are and must be at least some persons not excom- 
municated from the Church, who, having lived lives of sin, 
die impenitent — nay some who perish and die in the actual 
commission of flagrant crimes ; yet in every case in the 
Burial Service, as the earth is cast upon the dead body, 
the priest is directed to say, and he doth say, '^ Forasmuch 
as it hath pleased Almighty God, of his great mercy, to 
take unto himself the soul of our dear brother here departed, 
we therefore commit his body to the ground, earth to earth, 
ashes to ashes, dust to dust, in sure and certain hope of the 
resurrection to eternal life;" and thanks are afterwards 
given — '' For that it hath pleased Almighty God to deliver 
this our brother out of the miseries of this sinful world ;" 
and this is followed by a collect, in which it is prayed, '* that 
when we shall depart this life we may rest in God, as our 
hope is that this our brother doth." The hope here expressed 
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is the same " sure and certain hope of the resurrection to 
eternal life " which is stated immediately after the expres- 
sion, " it hath pleased Almighty God, of his great mercy, 
to take to himself the soul of our brother here departed.*' 
In this service, therefore, there are absolute expressions 
implying positive assertions; yet it is admitted that they 
cannot be literally true in all cases, but must be construed 
In a qualified or charitable sense — ^justified, we may believe, 
by a confident hope and reliance that the expression is 
literally true in many cases, and may be true even in the 
particular case in which to us it seems improperly applied. 
From this and other cases of the like kind, of which there 
are several in the services, it seems manifest that devotional 
expressions, involving assertions, must not as of course be 
taken to bear an absolute and unconditional sense. The 
meaning must be ascertained by a careful consideration 
of the nature of the subject, and of the true doctrine appli- 
cable to it. If expressions in devotional exercises, and 
expressions which imply or convey assertions which may 
be true in any case, and which we are permitted in charity 
to hope may be true in the particular cases to which we are 
here directed to apply them, were such that the assertions 
must be accepted as universal propositions necessarily and 
unconditionally true in all cases, they would amount to 
declarations of doctrine ; but in the Service for the Burial 
of the Dead such implied assertions are clearly not to be 
taken to be universal propositions; and it is plain that 
other assertions of the like kind, in other services, may 
fall within the same category. In the office for the admi- 
nistration of the public baptism of infants, the first rubric 
states the reasons why it is convenient that the adminis- 
tration should be when the most number of people come 
together. The reasons are stated to be, " as well for that 
the congregation there present may testify the receiving 
of thera that be new baptized into the number of Christ's 
Church, as also because in the baptism of infants every 
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man present may be put in remembrance of his own pro- 
fession made to God in his baptism." There is a prayer 
for the infant^ that he (being delivered from wrath) may be 
received into the ark of Christ's Church ; and being stead- 
fast in faith, joyful through hope, and rooted in charity, 
may so pass the waves of this troublesome world, that he 
may come to everlasting life; another prayer that the infant 
coming to God's holy baptism may receive remission of his 
sins, by spiritual regeneration ; an exhortation to the con- 
gregation, or to those present, not to doubt, but earnestly 
to believe that God will favourably receive the present 
infant, and give unto him the blessing of eternal life — 
" Wherefore, we being persuaded of the good will of our 
Heavenly Father towards this infant, and nothing doubting 
but that He favourably alloweth this charitable work of 
ours in bringing this infant to His holy baptism, let us 
faithfully and devoutly give thanks to Him ;" and in the 
prayer which follows it is thus expressed : — " Give thy 
Holy Spirit to this infant, that he may be bom again, and 
made an heir of everlasting salvation." Before the cere- 
mony is performed, the sponsors are questioned, and make 
their answers ; and then conies the prayer in which it is 
said, ** Regard, we beseech thee, the supplications of this 
congregation, sanctify this water to the mystical washing 
away of sin, and grant that this child now to be baptized 
therein may receive the fulness of thy grace, and ever 
remain in the number of thy faithful and elect children." 
Thus, studiously, in the introductory part of the service, 
is prayer made for the grace of God, that the child may 
receive remission of his sin by spiritual regeneration — so 
firm is the belief expressed that God will favourably receive 
the infant — so confident is the negation of all doubt but 
that God favourably alloweth the charitable work of 
bringing the infant to baptism. All this is before the 
ceremony is actually performed ; and after the baptism has 
been administered, and during the continuance, there is the 
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same peranasion and the same uDdoubtiiig coofidenoe of a 
faroarable reception and allowance, and the priest is directed 
to say, ^ Seeiog now that this child is r^eoerate and 
grafted into the Cborch, let os give thanks onto Almighty 
God for these benefits;" and after repeating the Lord's 
Prayer, thanks are thus given, — ** We yield Thee hearty 
thanks that it hath pleased Thee to regenerate this in^t 
with thy Holy Spirit, to receire him for thine own child by 
adoption, and to incorporate him into thy Holy Chmch." 
The service is followed by the Rubric: — " It is certain by 
Grod's Word that children which are baptized, dying before 
they commit actual sin, are undoubtedly saved." And to 
the short form for the administration of private baptism 
of children in houses, after a thanksgiving, ** For that it 
hath pleased God to regenerate the infant with His Holy 
Spirit, and to receive him as His own child by adoption, 
and to incorporate him into His holy Church," there is 
appended a Rubric — ** And let them not doubt but that 
the child so baptized is lawfully and sufficiently baptized, 
and ought not to be baptized again." And if the child has 
not been so baptized by the minister of the parish, but by 
some other, the minister of the parish is to inquire by whom, 
with what matter, and with what words the child was bap* 
tized ; and if satisfied, he is to certify that all is well done, 
and that the child being bom in sin, and in the wrath of 
God, is now, by the laver of regeneration in baptism, 
received into the number of the children of Grod and heirs 
of everlasting life. The baptism thus referred to, and the 
effect of which is thus stated or expressed, is a baptism 
which may have taken place without any prayer for grace, 
or any sponsors ; but it seems plainly to have been intended 
only for cases of emergency, in which death might probably 
prevent the ceremony, if not immediately performed; for 
such occasions and the child dying, the Church holds the 
baptism sufficient, and not to be repeated. One baptism 
for the remission of sins is acknowledged by the Church ; 
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nevertbelessy if the child^ which is after this sort baptized, 
do afterwards live, the Rubric declares the expediency of 
bringing it into the Church, and appoints a further cere- 
mony with sponsors. The private baptism of infants is an 
exceptional case, provided for an emergency, and for which, 
if the emergency passes away, although there is to be no 
repetition of the baptism, a full service is provided. The 
adult person is not pronounced regenerate until he has first 
declared his faith and repentance ; and before the act of in- 
fant baptism the child is pledged by its sureties to the same 
conditions of faith and repentance. And these requirements 
of the Church, in her complete and perfect service, ought, 
upon a just construction of all the services, to be considered 
as the rule of the Church, and taken as proof that the same 
promise, though not expressed, is implied in the exceptional 
case, when the rite is administered in the expectation of 
immediate death, and the exigency of the case does not 
admit of sureties. Any other conclusion would be an argu- 
ment to prove that none but the imperfect and incomplete 
ceremony allowed in the exceptional case would be neces- 
sary in any case. This view of the baptismal service is, in 
our opinion, confirmed by the Catechism, in which, although 
the respondent is made to state, that in his baptism he 
" was made a member of Christ, the child of God, and an 
inheritor of the kingdom of Heaven," it is still declared 
that repentance and faith are required of persons to be 
baptized ; and when the question is asked — " Why then 
are infants baptized, when by reason of their tender age 
they cannot perform them ?" the answer is — not that in- 
fants are baptized because, by their innocence, they cannot 
be unworthy recipients, or cannot present any hindrance 
to the grace of regeneration, and are, therefore, fit subjects 
for Divine grace — but, " because they promise them both 
by their sureties, which promise when they come to age 
themselves are bound to perform." The answer has direct 
reference to the condition on which the benefit is to depend. 
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And ibe whole CatechbiD requires a cfaariuble eooitnic- 
tion, such as most be gireo to the expressioii, ** God the 
Holy Ghost, who sanctifieth me and all the ekct people 
€f( God/' It seems onpecessary for us to go through the 
other formolaries in the PrsTer Book. Tke serriees abommd 
wUh expre$uom$ whiek must be eamstrmed im a ckariiablt 
and qmaiified $tmse^ amd cammoij with amy appearamee of 
reason f be iakem as proofs of doctrime. Our principal at- 
tention has been giren to the Baptismal Serriees; and 
those who are strongly impressed with the earnest prayers 
which are offered for the Dirine blessing, and the giaoe of 
God, may not unreasonably suppose that the grace is not 
necessarily tied to the rite ; but that it ought to be earnestly 
and deroutly prayed for, in order that it may then, or when 
God pleases, be present to make the rite benefidaL One 
of the points left open by the Articles is determined by 
the Rubric — ** It is certain by God's word that children 
which are baptized, dying before they commit actual sin, 
are undoubtedly saved.^ But this Rubric does not, like 
the Article of 1536, say that such children are saved by 
baptism ; and nothing is declared as to the case of infants 
dying without having been baptized. There are other 
points of doctrine respecting the Sacrament of Baptism 
which we are of opinion are, by the Rubrics and Formula- 
ries (as well as the Articles), capable of being honestly 
understood in different senses ; and consequently we think 
that, as to them, the points which were left undetermined 
by the Articles are not decided by the Rubrics and Formu- 
laries; and that upon these points all ministers of the 
Churchy having duly made the subscriptions required by law, 
and taking Holy Scripture for their guidcj are at liberty 
honestly to exercise their private judgment without offence 
or censure. Upright and conscientious men cannot in all 
respects agree upon subjects so difficult; and it must be 
carefully borne in mind that the question, and the only 
question for us to decide, is, whether Mr. G.'s doctrine is 
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contrary or repugnant to the doctrine of the Church of 
England as by law established. Mr. G.'s doctrine may 
be contrary to the opinion entertained by many learned and 
pious persons, contrary to the opinion which such persons 
have, by their own particular studies, deduced from Holy 
Scripture— contrary to the opinion which they have deduced 
from the usages and doctrines of the primitive Church— or 
contrary to the opinion which they have deduced from 
uncertain and ambiguous expressions in the Formularies ; 
still, if the doctrine of Mr. G, is not contrary or repugnant 
to the doctrine of the Church of England as by law esta- 
blished, it cannot afford a legal ground for refusing him 
institution to the living to which he has been lawfully pre- 
sented. This Court, constituted for the purpose of advising 
her Majesty in matters which come within its competency, 
has no jurisdiction or authority to settle matters of faith, 
or to determine what ought in any particular to be the 
doctrine of the Church of England. Its duty extends 
only to the consideration of that which is by law established 
to be the doctrine of the Church of England, upon the 
true and legal construction of her Articles and Formularies ; 
and we consider that it is not the duty of any Court to be 
minute and rigid in cases of this sort. We agree with Sir 
Wm. Scott in the opinion which he expressed in Stones 
case, in the Consistory Court of London: — "That if any 
article is really a subject of dubious interpretation, it would 
be highly improper that this Court should fix on one 
meaning, and prosecute all those who hold a contrary 
opinion regarding its interpretation." In the examina- 
tion of this case we have not relied upon the doctrinal 
opinions of any of the eminent writers by whose piety, 
learning and ability the Church of England has been dis- 
tinguished; but it appears that opinions, which we can- 
not in any important particular distinguish from those en- 
tertained by Mr. G., have been propounded and maintained 
by many eminent and illustrious prelates and divines who 
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have adorned the Church from the time when the Articles 
were first, without censure or reproach, established. We 
do not affirm that the doctrines and opinions of Jewell, 
Hooker, Usher, Jeremy Taylor, Whitgift, Pearson, Carl- 
ton, Prideaux,and many others, can be received as evidence 
of the doctrine of the Church of England ; but their con- 
duct, unblamed and unquestioned as it was, proves at least 
the liberty which has been allowed of maintaining such 
doctrine. Bishop Jewell writes : — ** This marvellous con- 
junction and incorporation with God is first begun and 
wrought by faith ; afterwards the same incorporation is 
assured to us, and increased by baptism." Hooker writes 
— " We justly hold baptism to be the door of an actual 
entrance into God's house — the first apparent beginning 
of life — a seal, perhaps, of the grace of election before 
received ; but to our sanctification, a step which has not 
any other before it. Archbishop Usher, in reply to the 
question : " What say you of infants baptized that are bom 
in the Church ? Doth the inward grace in their baptism 
always attend the outward sign?" Answers: '^Surely, 
no ; the Sacrament of Baptism is efTectual only to those, 
and to all those who belong to the election of grace." 
Bishop Jeremy Taylor says, *^ Baptism and its effect may 
be separated, and do not always go in conjunction. The 
effect may be before, and therefore much rather may it be 
after its susception : the Sacrament operating in the virtue 
of Christ, even as the Spirit shall move." There wfus even 
a time when doctrine to this effect was required to be 
studied in our Church ; and Whitgift, by a circular issued 
in the year 1588, enforced an order made in the year 1587, 
whereby every minister, under the degree of Master of 
Arts, was required to study and take for his model the 
Decades of BuUingen, as presented by the Queen and the 
Upper House of Convocation. And there it is declared, 
amongst numerous passages of a like tendency : '* the first 
beginning of our uniting in fellowship with Christ is not 
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wrought by tbe Sacraments" — in baptism that is sealed 
and confirmed to infants, which they had before. So with 
respect to the charitable interpretation of Divine services, 
Hooker says, "The Church speaks of infants, as the rule 
of charity alloweth both to speak and to think." Bishop 
Pearson says, "When the means are used, without some- 
thing appearing to the contrary, we ought to presume of 
tbe good effect." Bishop Carleton says, "All that receive 
baptism are called the children of God, regenerate, justi- 
fied ; for to us they must be taken for such in charity, until 
they show themselves other." And Bishop Prideaux says, 
" Baptism only pledges an external and sacramental re- 
generation, while the Church, in charity, pronounces that 
the Holy Spirit renders an inward regeneration." We 
express no opinion upon the theological accuracy of these 
opinions, or any of them. The writers whom we have 
cited are not always consistent with themselves, and other 
writers of great eminence and worthy of great respect have 
held and published very different opinions. But the mere 
fact that such opinions have been propounded and main- 
tained by persons so eminent and so much respected, as 
well as by very many others, appears to us sufficiently to 
prove that the liberty which was left by the Articles and 
Formularies has been actually enjoyed and exercised by the 
members and ministers of the Church of England. The 
case not requiring it, we have abstained from expressing 
any opinion of our own upon the theological correctness 
or error of the doctrine of Mr. G., which was discussed 
before us at such great length, and with so much learning. 
His Honour the Vice-Chancellor Knight Bruce dissents 
from the opinion we have formed ; but all the other mem- 
bers of the Judicial Committee who were present are 
unanimously agreed in opinion that the doctrine held by 
Mr. G, is not contrary or repugnant to the declared doc- 
trine of the Church of England as by law established, and 
that Mr, G, ought not, by reason of the doctrine held by 
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bim, to have been refosed admission to tbe vicarage of 
Bampford Speke. And we shall, tberefore, hambly report 
to her Majesty that the sentence pronounced by the learned 
jadge in the Arches Court of Canterbury ought to be re- 
yersed, and that it ought to be declared that the Lord 
Bishop of Exeter has not shown sufficient cause why he 
did not institute Mr. G. in the said vicarage. We shall, 
therefore, humbly advise her Majesty to remit the cause 
with that declaration to the Arches Court of Canterbury, 
to the end that right and justice may there be done in this 
matter, pursuant to the said declaration. 



